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Missed by a Milestone: Damages Award 
Against City Upheld in Tendering Case
In Maglio Installations Ltd. v. Castlegar (City), 2018 BCCA 80, the Court of Appeal dismissed 

the City of Castelgar’s appeal from an award of damages arising from a tender process.  The 

case is an illustration of the difficult task faced by local governments in determining whether 

a particular defect in a bid is material.
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Marwest agreed to comply with the milestone 
dates elsewhere in its bid.  Maglio Installations 
Ltd.’s bid included the preliminary schedule.  
Maglio sued, claiming the City breached its 
Contract A obligation to Maglio to only award 
the work to a materially compliant bidder.  

The tender documents contained a “discretion 
clause” that read “The City reserves the right 

to reject any or all 
tenders, to waive 
defects in any bid or 
tender documents 
and to accept any 
tender or offer which 
it may consider 
to be in the best 
interest of the City.”  
At trial, the parties 
agreed that when 
Maglio submitted its 
materially compliant 
bid it formed “Contract 
A” with the City and 

that the discretion clause permitted the City 
to waive only non-material defects. This may 
have been a critical concession by the City 

In 2013, the City issued an invitation to tender 
for the construction of a swimming area next 
to the Columbia River.  The tender documents 
required bidders to submit a preliminary 
construction schedule and stated that time 
was of the essence in completing the project.  
The tender documents also required bidders 
to confirm their ability to comply with the 
project’s milestone dates.  The milestone dates 
were set out in the 
tender documents 
but were changed 
several times during 
the tender process 
due to delayed 
regulatory approvals 
and water levels and 
were not confirmed 
until months after 
bid closing.  The City 
awarded the work to 
Marwest Industries 
Ltd., whose bid 
did not include the 
preliminary schedule but included a note 
stating Marwest would submit the schedule 
after confirmation of the milestone dates.  

As always, the materiality of the defect 
must be assessed from 

both the tender documents and the 
surrounding circumstances, and a 

requirement that may appear superfluous in 
the circumstances may still be material if it 

provides information that is 
useful to the local government in its 

evaluation and selection process.   
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because there was nothing on the face of the 
discretion clause that limited its application to 
non-material defects. 

The trial judge held that the non-compliance 
was material because (1) the defect related to 
an important element in the bid: the preliminary 
schedule was “front and center” in the tender 
documents and time was expressly made of 
the essence, and (2) the schedule would have 
been a significant factor in the deliberations of 
the City because the City was concerned about 
completing the project in the construction 
season.  The trial judge rejected the City’s 
position that the lack of firm milestone dates 
made the preliminary schedule superfluous, 
finding that this was a subjective, after-
the-fact, excuse to overlook the defect in 
Marwest’s bid.  The trial judge held that the 
preliminary schedule was useful because it 
gave the City an idea of how and how long the 
bidder would take to complete the work within 
the construction season, whenever that work 
was to begin.  

On appeal, the City argued, among other things, 
that the trial judge erred by not considering 
the context of the uncertain milestone dates 
in judging the materiality of the preliminary 
schedule, and by overemphasizing the 
importance of the time of the essence clause.  
The Court of Appeal first determined that 
because the issue was one of mixed fact and 

law, rather than a question of law to which 
it could apply the standard of correctness, it 
would overturn the trial judge’s ruling only if 
it found palpable and overriding error.  Next, 
it determined that the preliminary schedule 
requirement was clearly mandatory, the 
tender documents made it clear that timing 
was important, and there was no indication 
that the schedule was irrelevant.  Also, since 
the preliminary schedule provided information 
on how the bidders would complete the 
work in the construction season, there was 
no palpable and overriding error in the trial 
judge’s conclusion that the preliminary 
schedule was material despite the uncertain 
milestone dates.  The appeal was dismissed.

The case illustrates the caution that a local 
government must exercise when considering 
waiving bid defects.  As always, the materiality 
of the defect must be assessed from both 
the tender documents and the surrounding 
circumstances, and a requirement that may 
appear superfluous in the circumstances may 
still be material if it provides information that is 
useful to the local government in its evaluation 
and selection process. 
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BC’s New Speculation Vacancy Tax: 
Filling the Void
Vacancy taxes are one of many tools a government can draw on to improve the availability 

of affordable housing. By taxing vacant properties at a higher rate than properties that 

are occupied, the underlying objective of a vacancy tax is to return empty or under-utilized 

property to use as long-term rental homes for people who live in the subject area. Through 

incentivizing owners to rent out their secondary properties, a vacancy tax functions as an 

affordable housing tool by indirectly increasing the supply of housing available for rent. It 

may also create a revenue stream for potential investment in other initiatives, including for 

additional affordable housing programs.

The recently-proposed “Speculation Tax” by the 
provincial government is an example of such a 
vacancy tax. While the proposed regulations 
have yet to be made publicly available, the 
Province has announced that, beginning in 
2018, an additional property tax will apply to 
properties in certain geographic areas, unless 
that property is a primary residence, rented 
as a long-term rental, or qualifies for another 
specific exemption. While this tax is being 
promoted as a “Speculation Tax”, it is not a 
tax on speculation in the sense that it targets 
flipping properties for short-run capital gains. 
Rather, the application of this tax indicates 
that it is aimed at vacant properties, and is 
therefore comparable to a vacancy tax such as 
Vancouver’s Empty Homes Tax.

The Province has stated that, for 2018, the 
provincial tax rate for all properties subject 
to this tax is 0.5% of the property value. In 
2019 and subsequent years, the tax rates 
will be 0.5% for British Columbians who are 
Canadian citizens or permanent residents 
(and not members of a satellite family); 1% for 
Canadian citizens and permanent residents 
who do not live in British Columbia; and 2% 
for foreign investors and satellite families.  We 
anticipate that the forthcoming regulations 
will provide further information on how the 

collector will determine and apply the correct 
tax rate in coming years. 

The geographic areas in which the tax will apply 
are Metro Vancouver, the Capital Regional 
District (excluding the Gulf Islands and Juan 
de Fuca), Kelowna, West Kelowna, Nanaimo-
Lantzville, Abbotsford, Chilliwack and Mission. 

Tax-exempt properties are those that are a 
primary residence of a B.C. resident, or rented 
out as a long-term rental. Under the provincial 
framework, a long-term rental is a property 
that is rented out for at least six months out of 
the calendar year, in increments of at least 30 
days. Additional special case exemptions have 
been proposed, including where the owner or 
tenant is:

Residents of B.C. with vacant second homes 
will be eligible for a non-refundable tax credit 
that is immediately applied against the vacancy 

• undergoing medical care, 
or residing in long-term or 
supportive-care;

• Temporarily absent for work 
purposes; or

• Deceased, and the estate is in the 
process of being administered.
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House Rules: Decision to Reduce Access 
to Curling Leads to Discrimination Claim
As we have written about recently, services provided by local governments are increasingly 
being challenged under the Human Rights Code. The most recent case involves the decision 
of the City of Coquitlam to centralize curling in Port Moody, rather than continue to dedicate a 
rink to curling at a Coquitlam arena complex. 
Under section 8 of the Human Rights Code, 
local governments are prohibited from 
discriminating against individuals in the 
provision of services customarily available 
to the public on the basis of various grounds 
including disability, unless there is a bona 
fide reasonable justification. In this case a 
group of senior curlers filed a complaint with 
the Human Rights Tribunal alleging that the 
decision to centralize curling in Port Moody 
was discrimination on the basis of age.

The decision to centralize curling in Port 
Moody was made by the City after extensive 

public consultation, research and review, 
including a comprehensive report prepared by a 
consultant regarding the allocation of ice arena 
services generally in the City. The consultant 
determined that that there was unmet demand 
for ice sports, such as skating lessons, figure 
skating, and minor hockey, but not enough to 
justify an additional full ice sheet in the short 
term. Because of the specialized ice required 
for curling, curling rinks cannot be used for 
any other arena use.

The consultant also determined that the rink 
used for curling was significantly under-

tax. This credit will offset a total of $2,000 in 
vacancy tax payable and operate so that B.C. 
residents do not pay tax on a second home 
valued up to $400,000.

Local governments should be aware that 
the Province has not, at this time, provided 
details on many administrative aspects of this 
initiative. We expect that information regarding 
the implementation of this tax, such as the 
procedure for putting the rate on the tax notice, 
or processing the credit, will be included in the 
forthcoming regulations for the vacancy tax.

Vacancy taxes incentivize the use of existing 
housing stock as rental housing by taxing vacant 
properties at a higher rate than properties that 
are occupied. As an affordable housing tool, the 
intended outcome is to indirectly increase the 
supply of housing available for rent. As proposed 
by the Province, a vacancy tax does not, however, 
provide for the determination of rental rates at 

particular levels, or the creation of certain types 
of housing to meet special needs. Further, 
the extent to which a policy goal of having an 
additional revenue stream is achieved depends 
on the actual costs of implementing such a tax 
as well the number and value of the properties 
that would be subject to it.

Both the Province and the City of Vancouver have 
authority to impose a vacancy tax, as well as 
determine what the rates are for their respective 
taxes. While local governments in B.C. are 
not explicitly authorized to implement such a 
tax, given recent publicity and governmental 
interest in such taxes and affordable housing 
more generally, a vacancy tax remains an 
important policy consideration in developing an 
affordable housing strategy. 
 

Stefanie Ratjen
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utilized and that cost recovery was lower than 
for the other arenas used for skating activities. 
Furthermore, the consultant noted that 
participation in curling in the City was declining 
due to attrition and low recruitment, and that 
curling is in a systemic decline nationally. The 
consultant further noted that trans-municipal-
border travel was already part of curling 
culture and that many curlers who curled in 
Coquitlam did not actually reside in Coquitlam. 
As well, there was a dedicated curling rink in 
Port Moody, which was approximately 5.0 km 
away from the curling rink in Coquitlam. The 
Port Moody curling rink was also significantly 
under-utilized.

The consultant felt that the status quo of 
having a dedicated curling rink was not a 
viable or sustainable option because of its 
under-utilization and unmet needs of other ice 
user groups.  The City considered the various 
options provided by the consultant and engaged 
in discussions with its two neighbouring local 
governments. 

After extensive consultation with stakeholders 
and user groups, including curlers, the City 
adopted an arena services strategy which 
included the direction to work with Port 
Moody to centralize curling in Port Moody 
and transition the curling rink in Coquitlam to 
general arena use. The City also committed 
to providing substantial financial and other 
support to help ensure a successful transition.

The complainants alleged this decision was 
discriminatory on the basis of age because 
the City was responding to pressure from 
minor hockey for better ice times for children. 
Therefore, the complainants alleged age was a 
factor in the City’s decision regarding curling 
and that the City favoured youth over the elderly.

The City filed an application to dismiss this 
complaint and was successful. The City argued 
that age was not a factor in its decision, which 
was based on ice usage demand. The City also 
argued there was no adverse impact on the 

complainants given that they could continue to 
curl in Port Moody. The City further argued that 
if it had a duty to accommodate, it had met that 
duty by providing funding and other support for 
the transition of curling to Port Moody.

The Tribunal ultimately decided this case on 
the issue of the duty to accommodate and 
concluded that it was reasonably certain that 
the Tribunal would find at a hearing that the 
City would be able to establish a bona fide 
reasonable justification for the decision to 
transition curling to Port Moody. 

What is interesting about this case is that while 
the Tribunal did find that the City’s process and 
assessment regarding ice usage was not age-
related, it did not dismiss the complaint on this 
basis. One of the bases for the City’s decision, 
though not a primary consideration, was the 
low cost-recovery of the curling rink compared 
to the other arena rinks. The Tribunal stated 
that, given this combined with the fact that 
senior curlers made up the majority of 
curlers, there was some evidence that the 
City’s decision regarding curling adversely 
affected the senior curlers on the basis of 
their age. Therefore, the Tribunal could not 
find that there was no reasonable prospect of 
establishing the required link between the age 
of the senior curlers and the repurposing of 
the curling rink.

This case is a reminder to local governments 
of the difficulty of justifying decisions that are 
challenged under the Human Rights Code solely 
on the basis of cost. As noted above, the City’s 
decision was based on ice usage needs after a 
comprehensive review and public consultation 
process. As well, the City had committed 
substantial financial and other support to 
ensure the successful transition of curling to 
Port Moody and these were key considerations 
for the Tribunal in dismissing this complaint. 

Carolyn MacEachern
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It is important for local governments to note that 
judicial review is the only statutorily authorized 
means of challenging an adjudicator’s 
decision. Judicial review proceedings must 
be commenced within 30 days of the decision. 
Except for review on a question of law or a lack 
of jurisdiction, the decision of an adjudicator in 
a bylaw notice proceeding is final and cannot 
be appealed. In the Leaf case, an operator of a 
kennel sought judicial review in the Supreme 
Court of British Columbia of an adjudicator’s 
decision that an operator contravened the 
Township of Langley’s animal control bylaw. 
The adjudicator had found that the operator had 
unlawfully allowed dogs to bark so as to disturb 
a person in the neighbourhood.

The kennel operator’s complaints before the 
court raised three issues. First, the kennel 
operator complained that the adjudicator did 
not give sufficient attention to the affidavit 
evidence of nine neighbours that the operator 
had provided. An adjudicator’s finding of fact 
is not something that a court can review. The 
adjudicator concluded that a person had been 
disturbed by barking and the court was not 
going to revisit that conclusion. Neither the 

kennel operator nor the Township of Langley 
was permitted to tender new evidence about 
how bad the dog barking was. 

Another complaint of the kennel operator 
was that the adjudicator did not consider the 
operator’s efforts to prevent a contravention of 
the bylaw. Whether such ‘due diligence’ steps 
were taken is a question of fact, but whether the 
defence of due diligence is available is a question 
of law. The court found that the adjudicator 
made a reviewable legal error by failing to 
consider a due diligence defence. The court held 
that it may review questions of law before the 
adjudicator on a standard of reasonableness. 
This means that the adjudicator’s decision on 
a due diligence defence would have attracted 
significant deference, however because the 
court found the adjudicator to have effectively 
ignored the defence, the court directed that the 
adjudicator reconsider the dispute.

A third complaint of the kennel operator was 
that the noise prohibition in the animal control 
bylaw that the Township sought to enforce 
was void because it was so vague as to be 
unenforceable. The validity of a bylaw, along 

Bylaw Notices: Popular, but also 
Lacking in Appeal?
The issuing of notices under the Local Government Bylaw Notice Enforcement Act is 

an increasingly popular method of bylaw enforcement. Bylaw notices offer a simpler, local 

government run, process that is somewhat similar to municipal ticket informations except 

that the disputes are decided by an adjudicator in a non-courtroom setting. The adjudicator 

does not have the same powers as a judge and issues can arise over what facts and law 

the adjudicator can and should consider in deciding a dispute. The recent decision of Leaf v. 

Langley (Township) illustrates the challenges associated with having a court judicially review 

an adjudicator’s decision.
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with constitutional defences, are among the 
issues that an adjudicator is not allowed to 
consider under the Local Government Bylaw 
Notice Enforcement Act. The adjudicator must 
assume such claims will fail and leave it to the 
party to seek a court ruling on the issue. In the 
Leaf case, this meant that rather than reviewing 
the adjudicator’s decision on validity, the court 
was the first to consider the claim that the noise 
prohibition in the animal control bylaw was void. 
The court upheld the prohibition in the bylaw. If 
the court had found the prohibition to be void, 
the court presumably would have set aside 
the adjudicator’s decision on the basis that the 
adjudicator did not have the power to find that 
the kennel operator contravened a legally non-
existent bylaw prohibition.

In deciding which procedures to employ to 
enforce their bylaws, local governments should 
be mindful that an unfavorable decision on a 
bylaw notice can only be judicially reviewed 
and only on a question of law or jurisdiction. 
Although the Local Government Bylaw Notice 
Enforcement Act provides that an adjudicator is 
not required to apply “the technical and legal 
rules of evidence” in deciding a dispute, that 

should not be taken as an excuse for a local 
government to not put forward the best and 
most compelling evidence that it can. If the 
adjudicator makes a conclusion regarding the 
facts that the local government disagrees with, 
the local government will likely be ‘stuck’ with 
that result.

Even though a local government may still seek 
judicial review of an error in applying the law 
by the adjudicator, the Leaf case indicates that 
this review will be done on a reasonableness 
standard rather than correctness. If the local 
government is concerned about the precedent 
that enforcement action will set for other 
contraveners, the local government should 
consider using court-ordered enforcement such 
as a municipal ticket information or injunctive 
proceeding. Not only will the legal issues be 
considered by a judge, the decision of that judge 
will be also subject to appeal.

Elections BC Releases Guide for New 
Campaign Financing Rules 
Elections BC has now published its Guide to Local Elections Campaign Financing in B.C. to 

assist local candidates and their financial agents to understand their new responsibilities and 

legal obligations under the Local Elections Campaign Financing Act, which was amended 

by the Province on November 30, 2017.  These new campaign financing rules will apply to the 

general local election taking place on October 20, 2018. 

It is not anticipated that the new rules will 
affect the role of local election officers, who 
are appointed by local governments to manage 
the nomination and declaration of candidates 
and to manage the voting and election process. 

However, these new rules will greatly affect 
candidates by setting restrictions related to 
acceptable campaign contributions, fundraising 
activities and other related matters. 
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Permitted Campaign Contributions

Under these new rules, local campaigns may 
only receive campaign contributions from 
“eligible individuals”. “Eligible individuals” 
are individuals that are residents of British 
Columbia and are Canadian citizens or 
permanent residents of Canada. Campaign 
contributions from organizations, such as 
unions and businesses, are now prohibited, 
as are contributions from individuals who are 
either not a resident of B.C. or not a citizen or 
permanent resident of Canada. 

The amount a local campaign may receive 
from eligible individuals in a calendar year is 
also limited. For the 2018 year, this amount 
has been set by legislation at $1,200. This 
means that an unendorsed candidate or an 
elector organization that endorses one or 
more candidates in the same jurisdiction may 
only receive up to $1,200 from each eligible 
individual to assist in the campaign. Exceptions 
to this rule are unendorsed candidates, who 
may contribute a maximum of $2,400 for use in 
their own campaign, and a group of endorsed 
candidates, who may collectively contribute 
an additional $1,200 for use in the campaign 
of the elector organization and the endorsed 
candidates.

Knowingly accepting a prohibited contribution 
is an offence. If a financial agent of a candidate 
becomes aware that the campaign has accepted 
a prohibited contribution, the financial agent 
must return the value of the contribution within 
30 days. If for whatever reason the contribution 
is not returnable, the Guide states that the 
contribution must be sent to Elections BC.   

Fundraising Functions

The new rules also regulate “fundraising 
functions”, which the Act defines as including 
“… a social function held by, or on behalf of, a 
candidate or elector organization for the purpose 
of obtaining funds for the candidate or elector 

organization”. When hosting these functions, 
candidates and their financial agents should 
be aware that businesses, unions or individuals 
who are not eligible individuals cannot be sold 
tickets or be allowed to make other payments 
in relation to a fundraising event or activity that 
is used to fund the candidate or the elector 
organization. 

In addition, if an individual makes a payment 
of greater than $50 for the same fundraising 
function, then the payment must be treated as a 
campaign contribution from that individual. This 
means that the amount would count toward the 
total contribution amount the campaign may 
receive from the individual in the calendar year. 
For example, if an individual purchases multiple 
tickets for a total of $100, the campaign may 
only receive a further $1,100 from that individual 
in the calendar year for the campaign. The 
calculation to determine the amount paid by 
an individual in relation to a fundraising activity 
is based on the actual amount paid by the 
particular individual. Therefore, if an individual 
purchases two tickets for $30 each, and one 
ticket is used by another individual to attend 
the fundraising event, the amount of $60 must 
be treated as a campaign contribution from the 
individual who paid for the tickets. 

The amendments to the Local Elections 
Campaign Financing Act are intended to remove 
“big money” from B.C. politics. The guide 
published by BC Elections explains these new 
rules in plain language and will help candidates 
and their financial agents and volunteers 
navigate the new financing rules. 
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In West Kelowna v. Newcomb the court found 
the District’s W1 zoning regulations, restricting 
moorage and anchorage, were constitutionally 
valid as the local government zoning power was 
held to extend to regulation of the use of land 
covered by water, and the use of water itself.  
In Zimmerman, Justice Voith took the Newcomb 
decision as having settled that zoning bylaws 
could regulate floating structures other than 
ships and vessels without encroaching on the 
federal power over navigation and shipping 
and that zoning bylaws may also incidentally 
affect navigation and shipping, while still being 
in pith and substance about land use.  The 
District’s regulations had gone too far in one 
aspect however in seeking to prohibit even 
temporary moorage as that was incidental to 
active navigational use.  Under the doctrine 
of interjurisdictional immunity this restriction 
was held to be inapplicable as impairing the 
protected core of the federal jurisdiction over 
navigation and shipping.

The Victoria zoning bylaw amendments were 
seen by the court as having been adopted to 
ensure compliance with the West Kelowna 
v. Newcomb decision.  The bylaw prohibited 
anchoring or moorage for a continuous period 
exceeding 48 hours and for more than 72 hours 
in a 30-day period.  Live-aboard and float homes 

and docks, wharfs and piers were all prohibited 
uses within the Gorge Waterway Park District 
(GWP) Zone.  The court rejected the argument 
that the Newcomb decision should be restricted 
to inland waters.  Further, the GWP zone did 
not have any unique status as navigable water, 
being a tidal waterway that connected to the 
ocean.  Neither was the GWP zone federal 
public property or within the boundaries of the 
public port of Victoria Harbour, two additional 
bases upon which it was suggested the GWP 
waters were immune from the City’s zoning.  

With respect to the time periods specified in 
the bylaw limiting how long a vessel could be 
moored either continuously or within a 30-day 
period, Justice Voith considered it would be 
inappropriate for the court to second guess the 
adequacy or appropriateness of the time limits.

The respondents also argued that enforcement 
of the GWP moorage restrictions would create 
an untenable situation for mariners and there 
was a need for uniformity in regulations over 
the country’s coastal or inland waterways that 
could only come from the federal government.  
The question of whether a uniform body of 
maritime law should be maintained was not 
relevant to the division of powers analysis that 
determined the constitutional validity of local 

No Turning of the Tides:  Another 
Challenge to a Local Government 
Regulating Moorage Rejected
In City of Victoria v. Zimmerman, 2018 BCSC 321, the BC Supreme Court upheld amendments 

to the City’s Zoning Bylaw restricting moorage in the Gorge Waterway and rejected the 

respondents’ arguments attempting to distinguish the Supreme Court’s 2013 decision in West 

Kelowna (District) v. Newcomb, which was upheld by the Court of Appeal in 2015.  Mr. Justice 

Voith concluded that the Newcomb case largely disposed of the challenges to the Victoria bylaw.
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zoning bylaws.  This argument had been directly 
addressed and rejected by the Court of Appeal 
in the Newcomb decision.  The respondents 
further attempted to limit Newcomb on the basis 
it could not coexist with an earlier decision from 
the Provincial Court upholding federal moorage 
restrictions restricting moorage in False Creek 
in Vancouver (the only body of water where 
the federal government had imposed such 
moorage restrictions under the Canada Shipping 
Act).  However, the Newcomb decision had also 
held that the Provincial Court’s finding that the 
federal moorage regulations were valid did not 
support the corollary that provincial regulation 
of moorage was an unconstitutional invasion of 
the federal navigation and shipping power.

In responding to the respondents’ argument that 
the public hearing process regarding the GWP 
zone bylaw amendments was unfair in that the 
City was alleged to have been indifferent to the 
considerable public opposition, the court was 

blunt in stating “the time to have raised such 
concerns has come and gone”.  The City had 
a different vision for the Gorge Waterway that 
involved greater recreational use by kayakers, 
rowers and other temporary recreational users.  
Justice Voith reiterated that those decisions 
were for elected local governments and the 
courts must be cautious to not substitute their 
views of what is best for the community.

The result in Victoria v. Zimmerman should not 
come as a surprise in that the court upheld and 
applied the various findings from West Kelowna 
v. Newcomb.  The court has, however, answered 
with a clear ‘no’ the question whether the fact 
that zoning regulations restrict moorage in 
coastal waters should yield a different result. 

Court confirms barrier to compelling a 
council member to be a witness
Local government procurement decisions are often scrutinized, but can a council member 

be compelled to testify as to his or her reasons for not awarding a contract to a qualified 

proponent? You might think this question falls to be answered as a matter of contract law, or 

more particularly, the law of tendering, in which certain obligations to treat bidders fairly arise 

from what is known as Contract A. But even outside the strict tendering context, courts have 

in some cases been inclined to subject local government procurement decisions to the rules of 

natural justice or procedural fairness.  For example, both the parties and the court in Metercor 

v Kamloops accepted the premise that even without Contract A, local governments may be 

“bound … to be open, transparent and fair to all proponents”. This view may be difficult to 

square with Midwest Management (1987) Ltd v British Columbia Gas Utility Ltd. in which the 

Court of Appeal rejected the possibility of a free-standing duty of fairness in the procurement 

process outside of Contract A. 

Barry Williamson
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Miscellaneous Statutes: Did You Know?
Did you know that the Libel and Slander Act, RSBC 1996, c.263 treats a case of defamation 
against a candidate in a local government action differently from other claims of defamation? 
For most cases, the Act modifies the common law action for defamation in B.C., including 
by requiring one clear day between the alleged publication of defamatory material and 
the filing of a claim, providing for mitigation of damages in the absence of malice or gross 
negligence and when an apology is broadcast or printed, and restricting the plaintiff from 
recovering only actual damages in certain circumstances.  However, these statutory 
advantages are unavailable to a defendant who has defamed 
a candidate in a local government election unless the 
defendant publishes or broadcasts a full and fair retraction of 
the defamatory material at least 5 days before the election.  

Whether or not the premise accepted in 
Metercor is good law, it will likely continue to 
inspire procedural fairness complaints from 
disappointed bidders. One such bidder was the 
petitioner in Murray Purcha & Son Ltd. v Barriere 
(District), a recent case premised on a public law 
duty of fairness in the procurement context. To 
bolster its case, the petitioner sought to compel 
a municipal council member to give evidence as 
to the municipality’s reasons for its decision on 
who to award a  road maintenance contract to.

In certain circumstances the rules of procedural 
fairness require a local government to give 
reasons for a decision. However, in Murray 
Purcha, the court found that an individual 
council member cannot, in a court proceeding, 
be compelled to give evidence about why that 
individual, or the council as a whole, reached 
a particular decision. In short, the court found 
that reasons given by a local government 
speak for themselves. This result seems to 
reflect a view that even if a local government 
is required to treat proponents fairly, and 
give reasons for a decision, it is  improper for 
a disgruntled proponent to demand that an 
individual councillor “present evidence as to 
what was in his mind when he assessed and 
awarded the contract”, or to require evidence of 

a councillor’s reasons as a substitute or proxy 
for “the reasons of the whole council.”

Given the generally rigorous application of 
procedural fairness rules to the decisions of 
local governments, it is important to highlight 
the subtle distinction between a council’s duty 
to give reasons for a particular decision, and the 
inability of a person subject to such a decision 
to compel an individual council member, in 
a court proceeding, to give evidence as to the 
reasons for the decisions of the council. Local 
governments should take care not to consider 
the latter as an excuse to ignore the former. 
This caution applies to all decisions, not just 
procurement decisions.

Finally, while council members cannot 
generally be obliged to give evidence as to why 
they or their colleagues reached a decision, 
in the case of an accusation that a council 
member was biased or acted in bad faith or for 
some other improper purpose, it might in some 
circumstances be quite proper to compel that 
individual to give evidence on matters related to 
the decision.

Guy Patterson

Joe Scafe
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Stefanie Ratjen will be presenting at the Canadian Bar Association’s “Budding New Law: 
The Cannabis Potential” webinar being held May 2, 2018.

Mike Quattrocchi  will be presenting a session entitled “Local Government Legal Q&A” at the 
NCLGA conference on May 9 in Fort Nelson.

Bill Buholzer and Guy Patterson will be providing a legal update at the Approving Officer’s 
Workshop being hosted by the LGMA in Victoria on May 15. 

Look for Young, Anderson at the LGMA Annual Conference in Victoria. On May 16, Alyssa 
Bradley will be giving a presentation titled “Protecting Water Resources”. That same day 
Kathleen Higgins will be speaking on rising sea levels during the morning session and 
Elizabeth Anderson will be speaking on homelessness and the use of public space in the 
afternoon. On May 17, Reece Harding will be leading a session titled “Responsible Conduct 
Overview: Where We Have Come From And Where We Are Going?”.

On May 30, Bill Buholzer will be presenting a session entitled “Advanced Development 
Finance: Developer Cost Recovery Mechanisms” at the GFOABC Conference in Kelowna.

Bill Buholzer and Guy Patterson will be presenting a session entitled “Temporary Use 
Permits: Part of your Game Plan?” at the 2018 PIBC Annual Conference on May 31 in Victoria.

Among the speakers at the Continuing Legal Education Society of BC’s seminar tilted 
“Cannabis Marihuana 2018” will be Carolyn MacEachern and Sukhbir Manhas. The seminar 
will be held June 7 in Vancouver.

On June 9, Elizabeth Anderson and Michael Moll will be speaking on “Injunctions – Roots to 
Results” at LIBOA’s Annual Conference hosted by the District of Saanich.

Stefanie Ratjen will be presenting a session entitled “Cannabis and the Campus: What 
Employers Need to Know” at the Canadian Association of University Business Officers 2018 
Conference, on June 10 in Vancouver.

The Municipal Administration Training Institute (MATI) Foundations course being held on the 
UBC-Okanagan campus in Kelowna will include a session on municipal law taught by Reece 
Harding on August 14.

We say a fond farewell to Christina Reed who will be joining the City of Vancouver’s Real 
Estate and Property Division. We wish Christina all the best in her new role and will miss her 
quick wit and impressive knowledge of property law.

Look for Your Lawyers

If you are keen to receive client bulletins and updates to the firm blog by e-mail, go to 
www.younganderson.ca and click on the “STAY CONNECTED” button at the top right of all 
our web pages.

STAY CONNECTED


