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THE PERILS OF LABOUR & EMPLOYMENT LAW
I INTRODUCTION

Local government employers are well aware of the many perils involved in managing and
dismissing employees given the obligations placed on employers by statute, common law, and
human rights. The law in relation to discrimination on the basis of family status is expanding to
include both childcare and eldercare obligations. Two recent Federal Court of Appeal decisions
highlight the dangers when employers try to rely on technical arguments in the face of compelling
circumstances facing parents with young children who work irregular work schedules. Human
Rights Tribunals have also extended protection under family status to employees who have
eldercare responsibilities.

A recent decision of the BC Supreme Court confirms the obligations of municipalities to meet
their procedural requirements in relation to dismissal hearings under section 152 of the
Community Charter. Courts have also been clear that employers must properly conduct
investigations or face serious financial consequences for decisions based on faulty investigations.

On the other hand, a recent decision of the Court confirmed that damages for bad faith were not
appropriate where an employer treated a sick employee fairly, sensitively and with respect in the
dismissal process. As well, the BC Human Rights Tribunal is increasingly willing to award costs
against Complainants who act inappropriately during the hearing process. However, the costs
awarded remain nominal and in no way reflect the actual costs to respondents in pursuing an
award of costs.

1. FAMILY STATUS

A. Childcare Obligations

The law in Canada regarding discrimination on the basis of family status is evolving with
expanding obligations on employers to accommodate both child and elder care responsibilities.
In BC, the current law, based on a decision of the BC Court of Appeal, is that general child-care
duties do not fall within the scope of “family status” under the Human Rights Code. This means
that employers in BC are not required to accommodate employees who have regular child-care
obligations. There has to be a serious interference with a substantial parental or other family
duty or obligation in order to trigger the requirement to accommodate an employee.

The Canadian Human Rights Tribunal, on the other hand, determined that federal employers may
have an obligation to accommodate conflicts that result from regular child care obligations. The
Federal Court of Appeal agreed with the Tribunal in two separate cases released earlier this year.
In the case of Canada (Attorney General) v. Johnstone, 2014 FCA 110 an employee of the Canada
Border Services Agency (CBSA) requested a particular fixed work schedule to accommodate her
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childcare needs. Her husband also worked for CBSA and they both had irregular rotating shift
schedules, which made finding childcare almost impossible. The CBSA refused to accommodate
Johnstone on a full time basis and offered her regular part-time shifts, which had a negative
impact on her wages, benefits and pension. While the CBSA had accommodated some
employees with medical issues and for religious reasons, it refused to do so for employees with
childcare obligations on the grounds that it had no legal duty to do so.

The Federal Court disagreed with the CBSA and determined that the ground of family status in
the Canadian Human Rights Act “...includes parental obligations which engage the parent’s legal
responsibility for the child, such as childcare obligations, as opposed to personal choice.” The
Court noted that childcare obligations are contemplated under family status given that a parent
cannot leave a young child without supervision at home as this would constitute neglect and
possibly a crime. On the other hand, the Court was clear that voluntary family activities such as
vacations and participation in extracurricular sports do not fall within the ground of family status
as they result from parental choices rather than parental obligations. The Court was also clear
that the employees must show that they have attempted to secure other reasonable alternative
childcare arrangements, but have been unsuccessful, in order to show discrimination on the basis
of family status.

The Court set out the following four part test that an employee must meet to show prima facie
discrimination on the basis of family status:

1. That a child is under the employee’s care and supervision;

2. That the childcare obligations at issue engages the individual’s legal
responsibility for that child;

3. The employee must show he or she has made reasonable efforts to
meet those childcare obligations through reasonable alternative
solutions and that no such alternative solution is reasonably
accessible; and

4, That the workplace obligation interferes in a manner that is more
than trivial or insubstantial with fulfillment of the childcare
obligations.

In applying the above test to Johnstone’s situation, the Court noted she had two small children
for which she and her husband were responsible. They had made serious but unsuccessful efforts
to secure reasonable alternative childcare arrangements given their irregular works schedules.
Given that the CBSA did not make any arguments with respect to whether the requirement to
work the irregular work schedule was a bona fide occupational requirement or that
accommodating Johnstone with fixed shifts on a full-time basis was an undue hardship, the
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Federal Court of Appeal upheld the finding of the Canadian Human Rights Tribunal of
discrimination on the basis of family status.

The day after the Johnstone case, the Federal Court of Appeal released the decision of CNR v.
Seeley, 2014 FCA 111, again on the issue of whether an employer had discriminated against an
employee by refusing to accommodate her childcare needs. In this case, Seeley lived in Alberta
with her husband who also worked for CN. She was recalled from layoff and assigned to cover a
shortage of employees in Vancouver. Seeley sent several letters to CN seeking an
accommodation with respect to her childcare needs given the difficulties of taking her children
with her to Vancouver. As well, it was not feasible to leave them with her husband whose own
work obligations resulted in difficulties in finding childcare.

CN did extend her recall date but ultimately terminated her employment because Seeley refused
to transfer to Vancouver. Again, CN had accommodated employees with medical conditions but
refused to consider accommodating Seeley. The Court then applied the above test from
Johnstone to the situation facing Seeley. She clearly met the first two factors of the test since
she was the mother of two young children. In response to the third factor, CN tried to argue that
Seeley had made personal choices that made it difficult for her to find adequate childcare. The
Court was not sympathetic to CN’s arguments and noted that CN had never provided Seeley with
information she would have needed to determine whether she could meet her required childcare
needs. This included not advising her of the estimated duration of her recall, where in Vancouver
she would be assigned, her shift schedule, etc.. With respect to the fourth factor, the Court had
no hesitation in concluding that requiring Seeley to temporarily move to British Columbia
significantly interfered with her childcare obligations.

While the law in BC is still that employers are not required to accommodate conflicts resulting
from general childcare obligations, the above cases illustrate the broader view taken by the
Federal Court of Appeal regarding requests for accommodation based on child care obligations.
It is likely only a matter of time before the law changes in BC. However, it is important to note
that the Federal Court of Appeal is still making a distinction between childcare obligations versus
parental choices. As well, the particular work requirements in both of the above cases made it
challenging to secure reasonable childcare. Parents who are requesting an accommodation are
still required to show that they have made reasonable efforts to secure childcare but were
unsuccessful.

B. Eldercare Obligations

Two decisions of Human Rights Tribunals have concluded that eldercare responsibilities fall
within the scope of family status. In Devaney v. ZRV Holdings Limited, 2012 HRTO 1590, an
architect was dismissed because he had to be absent from work to take care of his mother who
was very ill. There was no other member of his family to take care of her. The employer was
aware of Devaney’s family situation but dismissed him because of his absences.
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Devaney was an architect and had worked for ZRV for over 25 years and had maintained a flexible
work schedule in order to care for his mother who had serious medical issues. Through
technology, Devaney was able to work full-time hours as well as extensive overtime for which he
was not paid. However, his employer determined that he needed to attend at the office on a
regular basis because of concerns about morale. There were no concerns with the quality of his
work. In fact, after Devaney was dismissed, he was hired by the company who he had been
providing project management services to while at ZRV.

Based on the evidence, the Tribunal concluded that Devaney’s absences were due to his family
circumstances involving care for his mother. Further, the Tribunal concluded that ZRV’s
requirement that Devaney be in the office each day had an adverse impact on him. Therefore
Devaney had established a prima facie case of discrimination on the basis of family status.
Therefore, ZRV had an obligation to consider and explore the possibilities of accommodating
Devaney’s needs related to these responsibilities. The Tribunal concluded that ZRV had failed to
do so as they did not engage in any dialogue with Devaney about the possibility of
accommodating his eldercare responsibilities. As well, the Tribunal determined that ZRV had not
provided sufficient evidence describing how Devaney’s absences affected workplace morale.

The Canadian Human Rights Tribunal also considered the issue of discrimination on the basis of
family status due to eldercare responsibilities in Hicks v. HRSD Canada, 2013 CHRT 20. In this
case, Hicks was a federal government employee and was transferred to a new City. However, his
wife was not able to relocate with him due to her mother’s serious health problems. Hicks
applied for financial assistance under the Treasury Board of Canada’s Temporary Dual Residence
Assistance Directive on the basis his wife could not move because she had to care for her mother.

Hicks” application was denied because his mother-in-law was in a care home rather than residing
with Hicks. Based on the decision in Devaney, the Tribunal accepted that eldercare
responsibilities fall within the scope of family status. The evidence showed that Hicks’” mother-
in-law required assistance that could not be offered in the family home and that her doctor would
not permit her to be transported to a new City. The evidence also showed that Hicks” mother-
in-law was dependent on her daughter, Hicks’ wife, for various types of care even though she
was in a care facility.

The Tribunal found that the denial of the financial assistance constituted prima facie

discrimination on the basis of family status. The Tribunal also concluded that no legitimate work-
related objective or evidence was led by HRSD to justify the discrimination.

C. Procedural Requirements
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In a recent municipal case, an officer was awarded damages resulting from the employer’s breach
of its procedural obligations under s.152 of the Community Charter. In Ramsay v. Terrace (City),
2014 BCSC 1292, the Chief Administrative Officer was serving his probationary period and the
City had serious concerns about his performance. However, nobody had clearly articulated these
concerns to the CAO prior to a performance review that occurred after the CAO had been working
for approximately 3 months.

At the performance review, the Mayor provided the CAO with a letter advising he was not
suitable for the position and that Council had recommended his employment be terminated. The
City offered him two weeks’ wages if he agreed to waive his right to a hearing. If he did not waive
his right to a hearing, the letter advised he would only be entitled to one week of wages if his
employment was terminated.

At this meeting, the Mayor gave the CAO a redacted copy of the six page performance review.
The Mayor also told the CAO that the Mayor was not leaving the CAQ’s office until the CAO either
resigned in writing or elected to be suspended until the hearing. The CAO chose to resign and
after time for some reflection commenced the litigation against the City, which argued that the
CAO had resigned and was not entitled to a hearing or any reasonable notice.

The Court concluded that the performance review provided no commentary or facts that would
allow the CAO to understand the nature of Council’s concerns. As well, the Mayor did not advise
the CAO that he would be provided with the particulars necessary for the CAO to defend himself
at the hearing before Council.

The Court described the situation in this way:

The Plaintiff therefore had to choose between resigning and facing a
hearing without knowing the case against him.

As well, the Court was clear that the CAO should have been allowed to postpone making such a
crucial decision until he was shown the particulars of Council’s concerns. Not surprisingly, the
Court concluded that the CAO did not really resign as it was neither informed nor voluntary. The
Court noted that the right to a hearing in the context of a dismissal has two components:

1. The right of the officer to know the case against him or her; and

2. The right to a hearing to present the officer’s case to the decision
maker (i.e., Council).

The Court made the following comments:
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“Mr. Ramsay was deprived of his hearing rights because he was never
informed of the case against him. More important, before he was
required to reach his decision, that is to resign or to have a hearing, he
was not told he would ever be provided with the case against him. On
the contrary, he reasonably believed he would have to enter a hearing
unarmed by not knowing anything further. In the result, in my view, his
decision to resign was uninformed and it was the fault of Terrace that it
was uninformed.”

The Court further confirmed that the law generally does not consider a “quit or you are fired”
conversation as constituting a voluntary resignation.

Because the CAO was serving a probationary period, the Court agreed he was not entitled to any
reasonable notice. However, the Court awarded the CAO with damages equivalent to six months
of his salary because of the City’s breach of the procedural requirements associated with a
hearing under s. 152 of the Community Charter.

Il INVESTIGATIONS

A. The importance of properly administering policies and conducting investigations

In Boucher v Wal-Mart Canada Corp. and Jason Pinnock, 2014 ONCA 419, the Ontario Court of
Appeal significantly reduced one of the largest damages awards in Canadian employment law
history. However, the award remains significant and the case is a good reminder of the perils of
improperly administering internal policies and failing to conduct a proper investigation.

Meredith Boucher began working at Wal-Mart in 1999 and was a 10 year employee at the time
of the events. She was by all accounts a very good employee, received steady promotions and
by 2008 accepted a transfer to the Windsor location to start as an assistant store manager. Ms.
Boucher testified that she valued her work at Wal-Mart and intended to work there until she
retired.

She reported to Jason Pinnock, the store manager and co-defendant in the case. Ms. Boucher
and Mr. Pinnock’s relationship started out very well. He chose her as his Lead Assistant Manager,
and described her as the “most promotable” of everyone in the store, a real “go-getter”, and
“overall, a great asset to any team.”

Their relationship soured when Mr. Pinnock asked Ms. Boucher to falsify a temperature log
report that had not been completed by staff while Ms. Boucher was away for training. Mr.
Pinnock told Ms. Boucher that an incomplete temperature log would affect his evaluation as
store manager. Ms. Boucher refused to alter the log and Mr. Pinnock disciplined her.

Wal-Mart had three policies that figure prominently in the case. First, there was an Open Door
Communication Policy, which encouraged employees to report on a confidential basis their
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concerns about how stores were run and employees treated. Second, there was a Prevention of
Violence in the Workplace Policy, which purported to take all reports of incidents seriously and
protect complainants from acts of retaliation. Third, there was a Harassment and Discrimination
Policy, which was intended to protect employees from unwanted conduct that offends a person’s
feelings.

Ms. Boucher invoked the Open Door Communication Policy after she was disciplined. At a
meeting with the District People Manager she expressed that she felt she had been unfairly
disciplined and reported that Mr. Pinnock used profane and disrespectful language when he
spoke with her and other female assistant managers. In a breach of the policy, Mr. Pinnock was
made aware of the meeting. He confronted Ms. Boucher, and according to her “let me know that
if | was ever going to have an effing meeting about him again, that I'd better have the effing
decency to at least tell him about it.”

From that point on, Mr. Pinnock was openly abusive towards Ms. Boucher. He used profane
language when he spoke to her and belittled her constantly, including after calling in other
employees as an audience. Ms. Boucher testified that Mr. Pinnock told Ms. Boucher’s
subordinates about how stupid she was and that her career was blowing away. She also testified
that Mr. Pinnock berated her in front of other managers and store customers and used profane
language.

Unwilling to submit to Mr. Pinnock’s harassment, Ms. Boucher scheduled a meeting with three
senior managers. They said they would investigate her concerns, but if they were unwarranted
she would be held accountable. She subsequently made further complaints but no response
came from management. The internal investigation concluded that Ms. Boucher’s complaints
were unwarranted and were an attempt by Ms. Boucher to undermine her manager’s authority.
They told her she would be disciplined for making the complaints.

The effect of these events on Ms. Boucher was noticeable. Coworkers testified that she went
from a lively, positive leader to a defeated and broken person. She could not eat or sleep and
suffered from abdominal pain, constipation and bloating. She lost weight and vomited blood.

The final straw occurred when Mr. Pinnock belittled Ms. Boucher because ten skids of product
delivered to the store had not been unloaded. Mr. Pinnock grabbed Ms. Boucher by the elbow
in front of other co-workers and asked her to prove to him that she could count to ten. He
prompted her by initiating the count, then told her to count out loud with him. Ms. Boucher left
the store humiliated. She emailed Wal-Mart a few days later signalling her refusal to return to
work until her complaints were resolved. They were not and a few weeks later she started this
lawsuit alleging she had been constructively dismissed.

Unfortunately for Wal-Mart, the evidence at trial was significantly different from the findings of
its internal investigation. Several Assistant Managers testified to witnessing Mr. Pinnock verbally

YOUNG ANDERSON



THE PERILS OF LABOUR & EMPLOYMENT LAW 26

abuse Ms. Boucher, and the Store People Manager testified that she cautioned Mr. Pinnock about
his conduct when she noticed Ms. Boucher was beginning to look ill. Mr. Pinnock replied that he
would not stop until she quits and when she did, he was overjoyed.

The jury found Mr. Pinnock personally liable for intentional infliction of mental suffering and
awarded Ms. Boucher $100,000. Against Wal-Mart, the jury awarded Ms. Boucher $200,000 in
aggravated damages for the manner of her dismissal. The jury also awarded punitive damages,
which are meant to deter and denounce conduct that is “malicious, oppressive and high-handed”
and “represents a marked departure from the ordinary standards of decent behaviour.” The jury
awarded $150,000 in punitive damages against Mr. Pinnock and $1 million against Wal-Mart.
Note that as Mr. Pinnock’s employer, Wal-Mart was vicariously liable for Mr. Pinnock’s
misconduct.

The Ontario Court of Appeal significantly reduced the punitive damages awards, reducing the
$150,000 award against Mr. Pinnock personally to $10,000 and reducing the $1 million award
against Wal-Mart to $100,000. It held that in light of the other awards, the greater awards were
not rationally required to further punish Wal-Mart. It left the remainder of the award untouched,
noting that Wal-Mart took no steps to bring Mr. Pinnock to heel, failed to enforce its workplace
policies and threatened Ms. Boucher with retaliation for using those policies.

The case shows that even a sophisticated organization with well meaning policies in place can
mistreat an employee and attract liability if it does not administer the policies correctly and
conduct a competent and thorough internal investigation. It is important for management to be
aware of their duties under such policies and not simply pay them lip service.

B. The importance of a proper investigation before terminating for cause

Before terminating an employee for cause, employers need to have strong evidence that just
cause exists, which usually means conducting a competent internal investigation. A recent BC
Supreme Court case, Ogden v CIBC, 2014 BCSC 285, is a reminder of how to determine whether
just cause exists and the consequences of failing to conduct a thorough investigation.

Guiyan Ogden was a financial advisor. She was a 7 year employee at the time of her termination.
She had immigrated to Canada from China a few years prior to starting with the employer. She
was regarded as an exceptional employee. She built a large client base of high net-worth Chinese
clients and significantly exceeded her performance targets every year.

Ms. Ogden was fired for accepting a wire transfer of funds belonging to a client into her personal
account and then transferring those funds to another account on the client’s behalf. The transfer
helped the client close the purchase of a $5.3 million Vancouver home. CIBC held that this was
a serious breach of its conflict of interest policy, and was a culminating incident that together
with prior incidents of discipline constituted just cause for dismissal. The other incidents included
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reducing interest rates on client loans without authorization, accepting clothing in breach of the
employer’s code of conduct and processing a staff mortgage. The decision to terminate Ms.
Ogden’s employment was made after a panel of 5 senior managers considered the incidents and
their internal investigator’s interview notes.

The Court reviewed what constitutes just cause. Only the most egregious conduct will justify
dismissal, and in determining whether an employer has just cause, a court will employ a
contextual approach that examines the nature and extent of the misconduct, the surrounding
circumstances, and most importantly, whether termination was a proportionate response. The
Court also noted the key role of intent — where an employee’s conduct is the result of an honest
mistake, an error in judgment or a result of a lack of training, courts rarely uphold dismissals.

The Court held that the three prior incidents of discipline did not constitute discipline. The
interest rate reductions were authorized by management, the gift of clothing did not violate the
code of conduct, and she was not at fault for the mortgage incident. The Court also found that
the wire transfer incident, although warranting discipline, did not on its own justify dismissal.
The Court found that the internal investigation failed to reveal the significant extenuating
circumstances: Ms. Ogden was called by her client in the middle of the night, if she did not accept
the transfer the client’s home purchase would fall through, and when Ms. Ogden decided to
accept the transfer she had no one to consult. The investigator also failed to determine whether
Ms. Ogden knew what she did was wrong when she did it.

The Court also commented negatively on the panel that decided to terminate Ms. Ogden’s
employment. All 5 executives reported destroying or misplacing their notes of the panel’s
deliberations, which were requested by Ms. Ogden’s counsel during document discovery. In such
circumstances, the Court was entitled to draw an adverse inference. The Court was also critical
of CIBC’s witnesses, commenting that they changed their story throughout trial and had forged
ahead with a termination for cause based on inaccurate and incomplete information. The Court
concluded that Ms. Ogden was wrongfully dismissed in a manner that was cavalier, insensitive,
and reckless, and awarded reasonable notice and damages.

C. Dismissal while on sick leave - making the most of a difficult situation

Morris v ACL Services Ltd, 2014 BCSC 1580, is an example of an employer largely avoiding liability
by handling a termination in a firm but respectful manner. Stuart Morris was a senior software
developer. In his early 50s he began to suffer from anxiety, stress, and problems concentrating.
He was prescribed medication by his doctor and about a year later he requested 10 days off work
in the hopes that time off would quell his anxiety problems. The employer reluctantly gave him
the time off and that reluctance ended up causing him further anxiety. A few months after
returning to work, he received a performance improvement plan which noted slow response
times and a negative attitude. He had only ever received very positive performance reviews. The
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anxiety caused by the negative review froze Mr. Morris with indecision and he went home early
that day. He never came back to work.

Over the next few months he took a number of tests and provided his employer with several
doctor’s notes. After exhausting his sick and vacation time, Mr. Morris applied for short term
disability. The provider denied his claim on the basis that there was insufficient evidence of a
disability, and denied his appeal of that decision. After being notified of that decision, the
employer put Mr. Morris on a leave of absence and continued to pay his health benefits
premiums despite no obligation to do so.

The employer contacted Mr. Morris throughout this time with a view to resolving his
employment situation. It asked him what he could and could not do. Through his doctor, Mr.
Morris communicated that he could not meet the demands of his job, nor could he meet his
employer in person. In aid of Mr. Morris, the employer requested the short term disability
provider consider a second appeal of its refusal to provide benefits. It did, but despite new
evidence from Mr. Morris, denied that appeal as well.

Mr. Morris continued to see doctors, take tests and provide doctor’s notes to his employer, but
his doctors were unable to diagnose his condition. Mr. Morris also applied for long-term
disability benefits. These were denied as well.

After 11 months, many doctor’s notes, no face to face meetings and no resolution in sight, the
employer moved to terminate Mr. Morris’ employment on the basis that he was not disabled but
could not return to work. However, the employer took steps to ensure that its decision would
not affect his appeal concerning his long term disability benefits. A few days before the effective
date of his termination, Mr. Morris asked for a two month extension of his leave of absence.
Then, a day before the termination date, Mr. Morris’ counsel delivered to the employer a letter
from his doctor stating that Mr. Morris had been diagnosed with major depression and anxiety
disorder, sleep apnea and somatization disorder. The doctor’s prognosis was that with treatment
Mr. Morris would be able to start a gradual return to work.

However, the employer had evidently had enough and terminated Mr. Morris. It noted that it
had expended significant resources on resolving the issue, Mr. Morris still could not work and it
was unclear when he would be able to return to work. The termination had a very negative effect
on Mr. Morris’ health. He slept constantly and considered his employment prospects bleak.

Luckily for Mr. Morris, the long term disability provider allowed his appeal and provided
approximately 2 years’ worth of benefits. Mr. Morris sued the provider when it terminated those
benefits and the claim was settled by a payment of $250,000. Mr. Morris also sued his employer
in the BC Human Rights Tribunal for its failure to accommodate his mental disability when it
refused the two month extension of his leave of absence just before it terminated his
employment. He was awarded $10,000 for injury to dignity, feelings and self respect.
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Mr. Morris also sued his employer for failing to provide adequate reasonable notice of
termination. By the time his trial began Mr. Morris had not worked in five years. The Court held
that Mr. Morris was entitled to 10 months’ wages.

In addition, Mr. Morris sought $50,000 in damages for the manner of his dismissal. The law holds
an employer to a duty of being candid, reasonable, honest and forthright with employees,
including in termination. Behaviour that attracts liability includes being untruthful, misleading or
unduly insensitive, acting in a manner that would deprive an employee of benefits or other rights,
or which result in humiliation or embarrassment and damage the employee’s self-esteem. Mr.
Morris claimed that the employer’s refusal to extend his leave of absence for two further months
just prior to his termination caused him great mental anguish.

The Court held that the employer had not acted in bad faith. The Court noted that the employer’s
human resources department assisted Mr. Morris in determining his possible benefits claims and
facilitated a second appeal of his short term disability claim. The employer also asked Mr. Morris
how he wished them to respond to inquiries from his fellow co-workers about his condition, and
took care to ensure that his termination would not affect his long term disability appeal. Despite
denials from both short and long term disability benefits providers, the employer accepted that
Mr. Morris could not work and maintained his benefits for 11 months. Even when it refused to
rescind his termination, the employer offered to rehire Mr. Morris if and when his condition
improved. The Court said “I consider that ACL was very honest and forthright in its dealing with
Mr. Morris. ACL did not show any ill will towards him and in fact, his manner of dismissal
recognized his vulnerable state.”

IV. CONCLUSION

The above cases contain important lessons for employers in how to handle employment disputes.
Where there are compelling sympathetic facts, employers will likely not fare well by simply
making technical arguments to justify its conduct. Courts and decision makers will take into
account efforts by employers to treat employees in vulnerable states in a sensitive and respectful
manner.

It is also clear that employers must meet their procedural obligations or face the consequences.
Finally, where employers want to rely on investigations to justify the actions taken against an
employee, they need to ensure that the investigation was properly conducted in the first place.
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