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DEALING WITH AGGRESSIVE MEMBERS OF THE PUBLIC 

I. INTRODUCTION 

Aggression / n. 1. the act or practice of attacking without provocation, esp. 
beginning a quarrel or war. 2. an unprovoked attack. 3. self-assertiveness; 
forcefulness. 4. Psychol. a hostile or destructive tendency; such behaviour 

Aggressive / adj. 1. of a person; a. given to aggression; openly hostile. b. forceful; 
self-assertive. 2. (of an act) offensive, hostile. 3. of aggression. 

Concise Oxford Dictionary (9th Ed.) 

Having to deal with difficult members of the public is generally recognized as “part of the 
territory” that comes with working in local government.  The introduction of employer 
obligations to provide a safe workplace can serve as a reminder of the need to consider the 
various options that may be available to deal with members of the public whose conduct 
crosses the line from merely being difficult to being overly aggressive.  The following is a 
general characterization of the types of aggressive persons that a local government may 
encounter: 

▪ The Council Disruptor 

▪ The Disruptive Public Protestor 

▪ The Threatener 

▪ The Abusive Speaker 

▪ The Social Media and Online Defamer 

This paper will use these examples of aggressive person types in considering the obligations of 
local governments to their staff who have to deal with these types of behaviours and some of 
the options that are available to local government managers to respond to such behaviour. The 
implementation of these options should be done in a manner that is respectful of 
constitutionally protected rights to freedom of expression.  

II. WORKPLACE SAFETY OBLIGATIONS 

Under the Workers Compensation Act, employers have a general obligation to ensure the 
health and safety of their workers; s. 115(1)(a).  Under the Occupational Health and Safety 
Regulation, B.C. Reg. 142/2017 employers are required by s. 4.28 to perform a risk assessment 
of any workplace in which a risk of injury to workers may be present.  The risk assessment must 
consider (a) previous experience in the workplace, (b) the occupational experience in similar 
workplaces and (c) the location and circumstances in which work takes place.  Violence is 
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broadly defined by the Regulation to include “the attempted or actual exercise by a person, 
other than a worker, of any physical force so as to cause injury to a worker, and includes any 
threatening statement or behaviour which gives a worker reasonable cause to believe that he 
or she is at risk of injury.” 

A local government employer’s obligation to provide a safe work environment extends beyond 
the Regulations provisions dealing with the risk and threats of violence.  WorkSafe BC‘s Policy 
D3-115-2, Employer Duties - Workplace Bullying and Harassment Policy, is stated to be founded 
on the employer’s general duty under s. 115(1)(a) of the Act to ensure worker health and 
safety.  The Policy defines “bullying and harassment” to “include any inappropriate conduct or 
comment by a person towards a worker that the person knew or reasonably ought to have 
known would cause the worker to be humiliated or intimidated.” 

The Policy goes on to state the reasonable steps an employer should take to prevent or to 
minimize, workplace bullying and harassment by:  

▪ Developing a policy statement that bullying and harassment will not be 
tolerated;  

▪ Taking steps to prevent or minimize workplace bullying and harassment;  

▪ Developing and implementing reporting procedures regarding workplace 
bullying and harassment; and,  

▪ Developing and implementing procedures on how to deal with incidents and 
complaints of workplace bullying and harassment.   

The Policy makes it clear that by referring to “persons” who engage in bullying or harassing 
conduct it is intended to capture non-workplace parties such as members of the public, clients 
or “anyone a worker comes into contact with at the workplace.”  In other explanatory material, 
WorkSafe refers to the following as examples of bullying and harassing behaviour that could 
cause a worker to be humiliated or intimidated: 

▪ Verbal aggression or insults; calling someone derogatory names; 

▪ Spreading malicious gossip or rumours; and, 

▪ Making aggressive or threatening gestures. 

Clearly WorkSafe’s Regulations and policies on bullying and harassment require local 
governments as employers to deal pro-actively with aggressive members of the public through 
the development of preventative policies and reporting processes as well as to be responsive by 
having procedures on how to deal with bullying and harassment incidents and complaints. 
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Local governments should review their Bullying and Harassment or Respectful Workplace 
policies with a view to whether generic references are sufficient or whether they should be 
revised to make it clear to staff that the policy statement on not tolerating bullying/harassment 
also applies to the conduct of members of the public. The reporting procedures should also 
clearly state that staff must report incidents of harassment and aggressive behaviour towards 
them by members of the public. 

To assist employers WorkSafe has prepared a “Handbook on Preventing and Addressing 
Workplace Bullying and Harassment”.1  The Handbook provides guidance on dealing with and 
investigating incidents or complaints.  Despite WorkSafe indicating that the Bullying and 
Harassment Policy extends to the conduct of non-workers, the Handbook is focused on the 
bullying and harassing conduct of workers and managers, not public-on-worker harassment. 
The Handbook provides recommendations as to how to conduct an investigation and includes 
procedures for investigation follow-up, the time frame for addressing the “behaviour” and 
corrective actions to be taken at the workplace, all of which are premised on the employer 
having managerial authority over workers who are the source of the problem behaviour.  There 
is no discussion of the particular problem of dealing with aggressive and harassing behaviour by 
members of the public that targets workers.  Admonitions in the Handbook to employers to 
ensure the bullying and harassment stop by, for example, “revising workplace procedures” are 
not particularly relevant where the source of the harassment is a member of the public. 

If WorkSafe considers that an employer’s obligation to prevent harassment of workers extends 
to harassing behaviour by members of the public, do the Workers Compensation Act, 
Regulations and WorkSafe policies provide authority for taking action against members of the 
public who engage in harassing and bullying conduct towards workers?   

In Bracken v. Fort Erie (Town), 2017 ONCA 668, the Ontario Court of Appeal rejected the Town’s 
argument that it could draw authority from the Occupational Health and Safety Act (OHSA) for 
its action to prohibit Mr. Bracken from all Town property for one year. The Court accepted that 
the OHSA imposed a duty on the Town to take reasonable precautions to protect workers but it 
did not confer any powers on the Town regarding the activities of a person who was not a co-
worker.  The same conclusion should follow in this province.  While employers have obligations 
to provide safe workplaces that can extend to dealing with the conduct of persons who are not 
workers that are harassing, bullying or violent or carry the threat of violence, the Workers 
Compensation Act, Regulations and WorkSafe policies do not provide a free-standing authority 
to take action in respect of non-workers.  That authority must be found elsewhere. 

                                                      
1https://www.worksafebc.com/en/resources/health-safety/books-guides/a-handbook-on-preventing-and-
addressing-workplace-bullying-and-harassment 
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III. TYPES OF AGGRESSIVE MEMBERS OF THE PUBLIC 

A. THE COUNCIL DISRUPTOR 

For people who disrupt council meetings or regional district board meetings by conduct which 
may or may not also be aggressive, section 133 of the Community Charter confers a power on 
the presiding member to expel a person from the meeting for acting improperly. This  provides 
an immediate remedy.  If the person does not leave the meeting, a peace officer may enforce 
the expulsion order as if it is a court order (Community Charter, s. 133(2)).  But what can the 
local government do though in the face of ongoing disruptions? 

A recent Ontario decision, Gammie v. South Bruce Peninsula (Town), 2014 ONSC 6209, has 
interpreted the corresponding expulsion power in the Ontario Municipal Act as not giving the 
power to ban a person from all future meetings.  A 2013 resolution of the Town Council 
prohibited Mr. Gammie from attending any meetings of Council or Council Committees.  The 
prohibition was of indefinite duration.  The Town appears not to have relied on the specific 
expulsion power to support the prohibition; instead arguing the Town’s inherent jurisdiction to 
control its own process and maintain order at its meetings.  The Court considered the existence 
of the statutory expulsion power as limiting the ability of the Town to rely on an inherent 
jurisdiction as a basis to prohibit a person from attending council meetings.  While the Court 
was responding to, and concerned by, the attempt to ban Mr. Gammie from all meetings, the 
case leaves unanswered whether the statutory expulsion power could be used to prohibit a 
person from attending meetings for a more limited duration or whether the power may be 
exercised only in respect of the meeting where the person engages in improper conduct. 

Support in this province for imposing attendance bans that extend beyond a single meeting can 
be found in the comments of the Court in Port Coquitlam (City) v. Osberg, [1993] B.C.J. No. 1005 
(S.C.).  Ms. Osberg held strong negative views of Port Coquitlam’s mayor and city administration 
and had disrupted council and committee meetings by outbursts over several years resulting in 
an initial injunction not to attend at or interfere with council meetings until such time as the 
mayor ceased to hold office.  That order was followed by at least three findings of contempt.  
After further abusive interruptions of committee meetings an application was made to broaden 
the order to prohibit Ms. Osberg from entering city hall except for the first floor reception desk.  
In the course of granting the order then Chief Justice Esson stated that the city, for the benefit 
not only of the mayor and other civic officials, but also for the benefit of the public to whom 
they were responsible, had the right to protect civic government from the conduct engaged in 
by Ms. Osberg over a six-year period.  There was no suggestion that this protective right was 
founded solely in the statutory expulsion power. 
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More general support for a right to protect local government from disruptive conduct may exist 
in the incidental powers provision in s. 114(4) of the Community Charter which states that: 

(4) A council has all necessary power to do anything necessary or conducive to 
the exercise or performance of any power, duty or function conferred on a 
council or municipality by this or any other enactment. 

It is notable that the Local Government Act does not expressly confer an identical power on 
regional district boards.  

Although there do not appear to be any Canadian cases on the issue, in Regina v. Brent Health 
Authority, ex parte Francis, [1985] 1 Q.B. 869, the English Court of Queen’s Bench concluded 
that a statutory body had a common law power to prevent the public, or some part of it, from 
attending its meetings to avoid disorderly conduct or misbehaviour that had marked earlier 
meetings.  The Court characterized this as a power necessary for self-preservation. 

We are aware of at least one BC municipality that has relied on the s. 114(4) power to order a 
person who had frequently engaged in disruptive and abusive conduct be prohibited from 
speaking at the question period portion of council meetings for a one-year period. 

B. THE DISRUPTIVE PUBLIC PROTESTOR 

A person’s grievances about a local government or its employees and elected officials may 
cause the person to protest in an aggressive and disruptive manner on local government 
premises. What can the local government do to respond to a protester who actively interferes 
with local government functions? 

The Trespass Act, RSBC 1996, c. 462 sets out a procedure for giving notice to persons orally or in 
writing that they are not permitted to enter premises or that they may not engage in a 
prohibited activity.  If the person enters the premises or engages in the prohibited activity after 
having received notice they commit an offence.   

The use of trespass notices in the case of a person carrying a protest sign into the lobby of West 
Vancouver Municipal Hall, the Fire Station reception area and the North Vancouver Provincial 
Courthouse was upheld in R. v. Breeden, 2009 BCCA 463.  Breeden was a disgruntled former 
West Vancouver firefighter who had previously complained about the failure of his union to 
contest his dismissal from the fire department.  His signs alleged corruption on the part of his 
union and various government entities.  In each of the three incidents Breeden was advised 
verbally to leave the premises with his sign by, respectively, the District CAO, a deputy sheriff 
and a fire captain.  Written notice was not given and no issue appears to have been taken with 
the authority of any of the persons who dealt with Breeden to give notice under the Trespass 
Act. 
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The issue of who within a local government has the authority to issue a trespass notice was 
raised in a recent Ontario decision, Bracken v. Niagara (Regional Municipality).  The 
municipality made general references to its obligation to ensure all individuals in regional 
facilities feel safe and free from harassment and to concerns raised by staff and members of the 
public about (the very same) Mr. Bracken’s confrontational behaviour.  The notice sought to 
ban Mr. Bracken from attending the regional headquarters building for a one-year period.  The 
trespass notice was the CAO and Regional Chair’s response to Mr. Bracken’s refusal to stop 
filming one councillor when asked by the Chair not to videotape the council member.  The 
video incident occurred before the council meeting and consisted of Mr. Bracken asking the 
councillor why she was suing him and the councillor walking away and telling Mr. Bracken to 
“get out of here”.  Mr. Bracken was not asked to leave the council meeting and there was no 
indication that he was disruptive.  The Court was satisfied the purpose or at least the primary 
effect of the ban was to prevent Mr. Bracken from attending regional council meetings.  The 
Court overturned the trespass notice as infringing on Mr. Bracken’s s. 2(b) freedom of 
expression rights (to be discussed below) but the Court noted that an unresolved issue was 
whether the Regional Municipality’s CAO had the authority under the Municipal Act to issue a 
valid trespass notice prohibiting future council meeting attendance. 

As noted earlier, the issue of authority to give notice under the Trespass Act was not raised in 
the Breeden case.  Had Mr. Breeden, for example, sought to bring his signs into the council 
chambers there might well have been an issue respecting authority to issue a subsequent 
trespass notice not to attend council chambers if the notice (verbal or written) had been given 
by appointed staff.  In the absence of delegation of the authority to staff, the authority to ban 
attendance at council rests with council.  With respect to the rest of municipal hall or other 
buildings, the authority to make decisions whether to issue a trespass notice is likely an 
administrative matter that does not require express delegation of authority from council. 

This issue was also addressed in Bracken v. Fort Erie.  The Court of Appeal characterized the 
Ontario Trespass to Property Act as a mechanism long used by governments to exclude persons 
from public property but the Act did not create substantive property rights.  The Court noted 
that Fort Erie did not have a bylaw or policy regulating its use of trespass notices and that this 
carried a higher risk of arbitrary action.  Nonetheless, the Court found the Town could rely on 
its common law powers as an occupier of property as a proper legal foundation for the issuance 
of the trespass notice. 

Enforcement of Trespass Act bans can be by prosecution or by injunction.  As a provincial 
statute, Trespass Act prosecutions are handled by Crown Counsel and are subject to their 
charge approval standards, which involve an assessment of whether there is a substantial 
likelihood of conviction and whether the prosecution is in the public interest.  Breeden was an 
example of a prosecution by the Crown, even though two of the three sites were municipal 
property. 
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The Province relied on the Trespass Act in seeking an injunction to remove the encampment on 
the Victoria Courthouse grounds in B.C. v. Adamson, 2016 BCSC 584.  The Court however 
rejected the Province’s first application for a removal order.  Chief Justice Hinkson ruled that 
the defendants’ claims that they enjoyed a colour of right or some other lawful authority under 
s. 4.1 of the Trespass Act could not be satisfactorily resolved on an application for an interim 
injunction.  A second application by the Province some three months later was successful, the 
conditions at the encampment having deteriorated significantly.  The colour of right issue was 
not mentioned in the later decision. 

Employing the Trespass Act process is not advisable in the case of disruptions of council or 
committee meetings, but may be useful in the case of aggressive or harassing conduct 
elsewhere in a municipal hall or other municipal facilities. 

C. THE THREATENER 

An aggressive person’s behaviour may cause them to issue threats of physical violence or act in 
a threatening manner. The uttering of such threats is a criminal offence and should be reported 
to the police. What can a local government manager do in response to a concern that a person 
who has uttered threats may act on them? 

1. Peace Bonds under the Criminal Code – s. 810 Recognizances to Keep the Peace 

Section 810 of the Criminal Code provides that a person who fears, on reasonable grounds, that 
another person may cause them personal injury or damage their property, may apply for a 
“peace bond” that will impose conditions on the other person, including conditions that the 
other person have no contact with the applicant and not attend their residence or workplace.  
Although the s. 810 process does not create a criminal offence, the defendant is entitled to 
notice of the basis for the application and an opportunity to defend the application at a hearing 
in Provincial Court.  Section 810 is said to provide a preventative remedy designed to enable the 
court to bind persons to keep the peace. 

Peace bond applications are handled by Crown Counsel, normally acting on a report prepared 
by the police.  The approval standard is whether the Crown consider there is a reasonable 
likelihood of a recognizance being ordered.  Where there is sufficient concern for the safety of 
the complainant the Crown can seek a warrant for the arrest of the defendant in order to have 
conditions on their release imposed before the peace bond hearing.  Recognizances under s. 
810 are limited to a 12-month term.  No conviction per se is entered and the defendant does 
not have a criminal record as a result of an order being imposed.  If the court orders the person 
to enter into the recognizance but they fail or refuse to do so, the court may commit the 
individual to prison for a term of up to 12 months.  A breach of a s. 810 recognizance is an 
offence which can result in the imposition of a term of imprisonment of up to 4 years if 
prosecuted by indictment or up to 18 months if prosecuted by summary conviction. 
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2. Criminal Code Harassment Charge – s. 264 

The Criminal Code also makes it an offence to engage in harassing conduct that causes another 
person to reasonably fear for their safety or the safety of anyone known to them.  One of the 
four types of prohibited conduct set out in s. 264 is “engaging in threatening conduct directed 
at the person or any member of their family.”  The case law requires the Crown to prove the 
threatening conduct amounts to a “tool of intimidation which is designed to instill a sense of 
fear in the recipient”; R. v. George, 2002 YKCA 2. The Crown must also show that the accused 
knew or was reckless as to whether the complainant felt harassed.  Like the s. 810 peace bond 
process, a criminal harassment charge is prosecuted by Crown Counsel, where the charge is 
recommended by the police following an investigation.  The same charge approval criteria 
apply: that there is a substantial likelihood of conviction and that prosecution is in the public 
interest.  As a criminal matter, the burden of proof on the Crown is beyond a reasonable doubt. 

D. THE ABUSIVE SPEAKER 

An aggressive member of the public may also engage in conduct that is abusive or harassing, 
but does not include the uttering of criminal threats. How is a local government manager to 
respond to outrageous behaviour by a member of the public? 

As an alternative to the s. 810 peace bond process or prosecution for criminal harassment, 
which are handled by Crown Counsel, a person who is the subject of abusive or aggressive 
behaviour can bring a civil proceeding in which a restraining order against the aggressor/abuser 
can be sought.  The individual, or their employer, however, must bear the cost of such a 
proceeding. 

Unlike a protection order in a family law matter, which is a form of restraining order that has a 
statutory foundation in s. 183 of the Family Law Act, a restraining order sought by a local 
government employee against a member of the public is a common law form of injunction.  As 
such, there must be an underlying tort claim that is the basis of seeking the remedy of a 
restraining order.   

The emerging tort of harassment provides the most likely foundation for a civil claim to deal 
with aggressive or harassing behaviour directed towards employees of a local government.  We 
say “emerging” because the case law has been split as to whether harassment is, or should be, 
a recognizable cause of action.  A recent Ontario trial decision, Merrifield v. Canada (Attorney 
General), 2017 ONSC 1009 has come down on the side of recognizing the existence of the tort 
of harassment.  Merrifield involved claims against the RCMP by an officer who alleged that 
various actions taken against him caused him to suffer emotional distress.  In order to establish 
the tort of harassment, a claimant must show that the conduct of the defendant(s) was 
outrageous and caused the claimant to suffer severe or extreme emotional distress.  This sets a 
high bar for plaintiffs.  The practical obstacle that represents for claimants can be seen in a 
previous BC case where the Court assumed that the law should recognize a tort of harassment 
but the claims of the 41 plaintiffs were all dismissed on a summary trial application.  The Court 
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concluded the fear and anxiety they felt after the defendants came to their mill site to shut 
down operations and damage the equipment amounted to emotional distress but fell short of 
proving the severe or extreme emotional distress required under the tort of harassment. 

Despite this high threshold for a successful harassment claim which can serve as the basis for 
seeking a restraining order, we are aware of one municipality in BC having financially supported 
an employee’s harassment claim against a local resident whose criticism of the municipality’s 
conduct carried on to the point of veiled threats of violence.  The RCMP, at the municipality’s 
request, had spoken to the person about his behaviour, but he continued on undeterred.  While 
the person’s aggressive and intimidating behaviour involved interactions with a number of staff, 
his actions caused one staff person whom he targeted to have particular concerns.  That person 
became the plaintiff in the harassment lawsuit.  An interim injunction restraining the defendant 
from contacting the plaintiff or attending the municipal hall apparently proved effective in 
persuading the defendant to cease the aggressive and harassing conduct.  The case ultimately 
did not proceed to trial. 

E. THE ONLINE AND SOCIAL MEDIA DEFAMER 

A common feature of the aggressive persons described in the preceding sections is that they 
are present on or near local government property. This means that the aggressive person is 
identifiable, that there is a potential for them to be controlled by police when appropriate and 
their disruptive or threatening actions will end when the person leaves. When a person engages 
in aggressive behaviour online – through blogposts, tweets, e-mails or Facebook comments –  
the aggressive person may be able to conceal their identity and also benefit from the fact that 
online comments can be transmitted and repeated anywhere at great speed. These unique 
aspects of online communication raise further challenges for elected officials and local 
government staff seeking to protect themselves from abuse and defamation. 

The most serious use of an online forum is to communicate threats of violence against a 
person. This is a criminal offence and should be reported to the police. Even if the recipient 
cannot identify who sent the threat, the police may have the resources to do so. The 
effortlessness of sending messages by social media does not excuse such threats. A tweeter 
was convicted on criminal charges for uttering threats because she threatened to “bomb” a 
former Quebec Premier, even though the accused sent the threatening tweet in a moment of 
anger “without thinking about it clearly” and with “no intention of doing anything” (R. v. Le 
Selleur, 2014 QCCQ 12216).  

Another aggressive use of an online forum is to engage in behaviour that is harassing, but does 
not include threats or defamatory statements. Given the relative novelty of tweets and 
Facebook posts as social communication, distinguishing harassing behaviour from innocent-yet-
very-frequent communication may be difficult for a court (see R. v. Elliot, 2016 ONCJ 35). A 
person who is feeling harassed by the volume of unjustified communication that they are 
receiving should promptly demand the person stop, a demand that can be made through a 
lawyer if appropriate.  
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1. Injunctions and Damages Claims for Defamation 

An aggressive person may also use an online forum to publish or distribute defamatory 
statements about an elected official or local government staff member. When someone 
publishes without lawful justification a defamatory statement online, the person defamed has a 
right of action.  The defamed person can seek an injunction stopping the continued publication 
of the defamatory statement and damages. In rarer cases the court will also issue an injunction 
prohibiting a defendant from publishing new statements about the defamed person. To prove 
their case, the plaintiff must show that the impugned statement was written and published, 
that the statement referred to the plaintiff and that the statement complained of is 
defamatory. A defendant can allege a number of defences in response to a defamation claim, 
including justification, fair comment and qualified privilege.  

Examples of defamation claims in the local government context include McMullan v. Davidoff, 
[2015] O.J. No. 6085 (Sup. Ct. J.-Small Claims). In that case, the plaintiff had been elected mayor 
of St. Catherines and had become the subject of defamatory articles on a website called 
“Mayorgate”. The website had been created by the defendant after he unsuccessfully ran for 
mayor against the plaintiff. The claim was brought in Ontario small claims court, so the Court 
was not asked to order the website be taken down, but the Court did order the maximum 
amount of damages ($25,000.00) after finding that the defamatory articles had received an 
estimated 140,000-200,000 views. 

In Newman v. Halsted, 2006 BCSC 65, eleven plaintiffs who were public school teachers, other 
educators and a parent of a pupil, succeeded in proving that they had been defamed on a 
website by a parent who had been very active in the Comox-Valley parent-teacher community. 
The website featured a swath of defamatory statements including publishing a list of “Bully 
Educators” and “Least Wanted Educators” and was formatted in such a way to link the plaintiffs 
to the worst sort of criminal.  It is notable that the Court conducted a full trial in Newman 
despite the fact that the defendant had abandoned all attempts to mount a defence and did 
not appear. The plaintiffs declined to pursue a default judgment in their favour, because they 
wanted a trial for the purpose of rehabilitating their reputations. The Court awarded damages 
totaling $676,000 but commented that “there may be no real hope that the plaintiffs will 
actually be compensated in damages.” The Court also ordered, among other relief, that the 
defendant be prohibited from publishing any statements that “refer to any of the plaintiffs by 
name, by depiction, or by description.” 

Proving defamation from statements made as online commentary can raise some practical 
challenges. Tweets, Facebook posts and blog pages can typically be edited or deleted by the 
poster, making the evidence ephemeral if not properly archived. Defamatory statements must 
also be shown to have been read by at least one third party, and courts have resorted to hit 
counts for websites in an attempt to determine whether anyone other than the plaintiff 
actually read the comment. For other media such as Facebook pages, it may be easier for the 
Court to presume that publicly posted comments have been read. 
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Courts have also become increasingly receptive to ordering website operators and internet 
service providers to disclose the identity of individuals who post defamatory comments 
anonymously or pseudonymously. In Olsen v. Facebook Inc., 2016 NSSC 155, a CAO and a 
councilor of a Nova Scotia municipality successfully obtained an order requiring Facebook to 
preserve and disclose information that may reveal the identity of the creators of fake profiles 
used to publish defamatory comments. 

2. Defenses to Defamation Claims 

A number of defenses can be raised in response to defamation claims that relate to local 
governments. Most of these defenses may be alleged in all defamation cases, such as 
justification, fair comment, responsible communication in the public interest and qualified 
privilege. A thorough discussion of the availability of these defenses is beyond the scope of this 
paper, however local government staff should note that if a defendant can show that a 
defamatory statement is true (justification), or made honestly as a comment on true facts 
relating to a matter of public interest (fair comment), then the defamatory statement will likely 
be protected from a claim. 

Local government staff and officials will recognize that they are more likely to be involved in 
matters of public interest than the average person. Not only does this increase the likelihood of 
a fair comment defense being raised in a defamation action, there are two other government 
function-specific responses that could be raised by a defendant. First, a defendant can resist a 
claim brought in the name of a local government as a local government does not have the 
capacity to sue because it or one of its constituent entities such as its council or committees has 
been defamed.  The cases discussed above involve individuals associated with a local 
government being personally defamed not defamation of the government as a whole.  The 
Court has found it to “be antithetical to the notion of freedom of speech and a citizen's rights to 
criticize his or her government concerning its governing functions, that such criticism should be 
chilled by the threat of a suit in defamation” (Dixon v. Powell River (City), 2009 BCSC 406).  

Second, a defendant may also claim that defamation action is not brought to protect a person’s 
reputation but to silence unfavourable but nevertheless lawful criticism. In the case of United 
Soils Management Ltd. v. Mohammed, 2017 ONSC 4450, an Ontario court found that a 
defamation suit was commenced by an operator of gravel pits for the sole purpose of stifling 
criticism of a municipal council’s decision to allow fill to be deposited by hydro-excavation 
trucks near a lake. In that case the Ontario court was able to consider the application of 
legislation that specifically targeted what is known as “strategic lawsuits against public 
participation (“SLAPP”).  The policy concern was that deep pocketed parties could use the 
economic threat of costly defamation proceedings in order to silence political opponents. For a 
brief period in 2001, British Columbia also had legislation that specifically targeted what is 
known as Protection of Public Participation Act, 2001, S.B.C. c. 19. Conceivably, if an improper 
collateral purpose is evident early in the proceedings, the court may be prepared to dismiss the  
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claim as being an abuse of process.  However, in practice the lack of merit in the defamation 
suit and the suits collateral purpose is only confirmed after trial, leaving the court to use costs 
awards to rebuke the Defendant (Taseko Mines Ltd. v. Western Canada Wilderness Committee, 
2016 BCSC 109). 

IV. SECTION 2(B) CHARTER OF RIGHTS FREEDOM OF EXPRESSION CONSIDERATIONS 

Local governments should be mindful of constitutionally protected rights to free speech when 
taking any action that might limit the ability of a person to participate in a democratic process. 
Bylaws, resolutions and trespass notices that seek to prevent disruptive behaviour by members 
of the public may constitute infringements of the person’s rights under section 2(b) of the 
Charter of Rights and Freedoms.  Section 2(b) protects as a fundamental freedom, the “freedom 
of thought, belief, opinion and expression, including freedom of the press and other media of 
communication”.  Under section 1 of the Charter of Rights and Freedoms, such freedoms can 
only be infringed if they amount to reasonable limits that “are demonstrably justified in a free 
and democratic society.” The issue of freedom of expression has been raised in most of the 
recent Ontario cases involving prohibition resolutions and trespass notices as well as in R. v. 
Breeden, the 2009 decision from our Court of Appeal. 

The two primary freedom of expression arguments raised in response by local governments in 
the cases discussed above have been that the allegedly expressive conduct does not fall within 
the scope of the s. 2(b) protection because it involves violence and that the location where the 
person has chosen to express themselves is incompatible with the exercise of s. 2(b) rights.  
Acts of physical violence or threats of violence do not come within the scope of the freedom of 
expression right, as violence prevents dialogue rather than fostering it. 

In three of the Ontario decisions involving a council resolution or trespass notice the Courts 
concluded that the restrictions amounted to an infringement of the s. 2(b) right. In Gammie v. 
South Bruce, 2014 ONSC 6209 Mr. Gammie had refused to remove a sign brought into a council 
meeting, resulting in the police being called to remove it.  He had also had verbal exchanges at 
other meetings that ended in one case with him banging on the window of a committee 
member’s vehicle. In another case he allegedly poked a sign at a member of the public and, 
finally, he suggested to the former economic development commissioner at another meeting 
that they “take it outside”.  The Court nevertheless found that a 2013 council resolution 
imposing a blanket prohibition on Mr. Gammie attending any council or committee meeting 
infringed his freedom of expression rights.   

Council chambers were described by the Court as the centre of political life for residents and 
thus entering council chambers was found to constitute “expression” by Gammie.  Mr. 
Gammie’s protests had also related to public issues.  The Court was satisfied that the resolution 
was prompted by Mr. Gammie’s unreasonable conduct which was disruptive to council’s ability  
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to conduct public business.  The difficulty with the resolution was that it not only had the effect 
of prohibiting violent and disruptive activity but also prohibited protected freedom of 
expression, the right to be present for council meetings. Free expression includes not only the 
right to be heard, but the right to hear others—including deliberating councillors. 

In failing to target violent expression that would not be protected by s. 2(b), the resolution 
therefore interfered with Mr. Gammie’s freedom of expression rights and had to be justified 
under s. 1 as a reasonable limit.  The Town’s s. 1 justification failed to satisfy the “minimal 
impairment” branch of the justification test.  The Court suggested a reasonable limit justifiable 
under s. 1 would be a resolution that prohibited attending council with recording devices or 
signs mounted on hard backings or that also restricted communications with members of 
council. 

The trespass notice in Bracken v. Niagara (Regional Municipality) barring Mr. Bracken from 
entering regional headquarters for a one-year period could not avoid judicial scrutiny as an 
infringement of Mr. Bracken’s s. 2(b) rights on the basis of concern his conduct was violent or 
threatened violence.  The regional chair described Mr. Bracken as having a “threatening 
appearance” in using a camera when close to people.  However, the incident which prompted 
issuance of the trespass notice, where Mr. Bracken approached a council member before the 
start of a meeting to ask why she was suing him, did not involve any threat of violence or 
threatening behaviour.  Thus, the Court was not satisfied that any council member or staff 
could reasonably fear for their safety.  Accordingly, Mr. Bracken’s right to attend council 
meetings could not be curtailed on the basis his conduct was outside the scope of the s. 2(b) 
right as violent or threatening violence.  As with the Gammie prohibition order, the blanket 
nature of the trespass notice failed on the minimal impairment assessment of the s. 1 
justification. 

In the most recent Ontario decision, Bracken v. Fort Erie, Mr. Bracken left notes on the desk of 
each councillor before a council meeting mocking council for not meeting the Health Canada 
recommended setbacks for marijuana facilities in a bylaw that would allow one to operate 
across the road from his home. He then continued with a protest outside the town hall, 
shouting through a megaphone “kill the bill” and calling the CAO a liar and a communist.  
Several staff members looking on expressed fear for their safety, prompting the CAO to 
hurriedly prepare a trespass notice prohibiting Mr. Bracken from attending Town properties for 
one year.  The lower court judge upheld the decision to serve the trespass notice, concluding 
that Mr. Bracken had “crossed the line” of peaceful assembly and protest and had become 
violent, harassing, loud, erratic and disruptive, creating a safety concern for staff and the public.  
The Court concluded this behaviour was not protected by s. 2(b).   

The Ontario Court of Appeal overturned the lower court ruling, quashing the trespass notice.  
The Court was critical of what it called the “conclusory” statements of the Town’s staff that Mr. 
Bracken was “bullying”.  After picking apart the town’s affidavits, the Appeal Court found there 
was no reasonable objective support for the employee’s subjective statements that they feared 
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for their safety.  The appeal noted that the consequence of characterizing an act as violence in a 
s. 2(b) analysis are extreme, as it conclusively defeats any Charter claim without further 
consideration.  The Court neatly summed up as follows: 

Violence is not the mere absence of civility.  The application judge extended the 
concept of violence to include actions and words associated with a traditional 
form of political protest, on the basis that some Town employees claimed they 
felt “unsafe”.  This goes much too far.  A person’s subjective feelings of disquiet, 
unease, and even fear, are not in themselves capable of ousting expression 
categorically from the protection of s. 2(b). 

The Court went on to find that the effect of the trespass notice was to limit Mr. Bracken’s free 
expression rights.  His protest against the marijuana facility involved the core objects of the 
right of free expression outlined by the Supreme Court of Canada in Irwin Toy Ltd. v. Quebec 
(Attorney General), [1989] 1 S.C.R. 927: enabling democratic discourse, facilitating truth seeking 
and contributing to personal fulfillment.  The trespass notices could not meet the s. 1 
justification either as they failed the minimal impairment test; there were many options open 
to the Town that could have been chosen short of expulsion and a one-year ban from all Town 
property. 

The decision in R. v. Breeden upheld the notices under the Trespass Act to vacate the 
courthouse, municipal hall and fire hall.  The case highlights the locational considerations that 
go into evaluating s. 2(b) claims.  The Court must assess the historical and actual use of the 
place.  The fact that the property is publicly owned and is a place to which the public may have 
access does not determine the outcome.  Rather the Court must consider whether the 
expressive conduct is compatible with the particular space.  Each of the fire hall, courthouse 
and municipal hall had a public gathering area, lobby or concourse where people may linger or 
wait to engage in business.  But these spaces could not be considered a public arena or forum, 
except at set times for specified purposes in the case of the municipal hall and courthouse.  The 
Appeal Court considered it would be contrary to the “orderly conduct of the public business” 
that these places would have to submit to indiscriminate use of their public areas for free 
expression of political or personal views.  The presence of placards, while less disruptive than a 
bullhorn, must, the Court reasoned, still be distracting with negative effect on the conduct of 
the business of the place.  None of the places were comparable to sidewalks, airport 
concourses, public arenas or parks, places that historically function as a forum for public 
expression.  

V. CONCLUSION 

Local governments are the subject of and provide a forum for public expression and debate of 
matters of public interest.  Matters of local governance can generate strong reactions by 
members of the public and some people will express their views in an aggressive manner. Such 
aggression is a significant staff safety concern and disruptive to local government business.  
When the Council Disruptor, the Disruptive Public Protester, the Threatener, the Abusive 
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Speaker and the Social Media and Online Defamer engage in unlawful conduct, their behaviour 
falls outside the generous opportunities for public participation that is afforded by a freedom of 
expression. Local government staff should therefore be mindful of the need to identify unlawful 
conduct and to pursue an appropriate remedy, a remedy that should not go so far as to 
unjustifiably stifle lawful free expression 
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