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OVERDUE TAXES: OPTIONS FOR COLLECTION

I INTRODUCTION

Almost every municipal ratepayer pays their property taxes when due, or at worst, within a
year or two of them being imposed. This efficient collection of property taxes is a result of the
public’s recognition of an obligation to pay, a desire to avoid penalties and interest that apply
to late payments and the very effective collection remedies that a municipality can engage. The
most common and efficient method of collecting overdue taxes is the municipal tax sale, which
is a debt collection remedy that should make every other creditor envious. Municipalities also
have other remedies that may be engaged when tax sales are not available or adequate,
although these remedies are less efficient and more cumbersome.

This paper provides an overview of what amounts owing may be collected as taxes, who those
amounts may be collected from and the remedies available for their collection. Readers should
note that this paper does not cover collection of taxes by the City of Vancouver or taxes
imposed in relation to land outside the boundaries of a municipality.

1. WHAT MAY AND MAY NOT BE COLLECTED AS TAXES

Property tax collection is one of the most powerful and effective forms of debt collection.
Property taxes charged to a parcel of land are “a special lien against the land [that] has priority
over any claim, lien, privilege or encumbrance of any person except the Crown” (Community
Charter, s. 250). That means that if the land is sold, the taxes should be paid before any other
chargeholder is paid, other than the federal and provincial government. This high level of
priority only applies to certain taxes and fees and not to every debt that the ratepayer might
owe the municipality.

A. Collectable as Taxes — Property Taxes

Under the Community Charter, “property taxes” are defined as “taxes under Division 3
[Property Value Taxes], 4 [Parcel Taxes] or 5 [Local Service Taxes] of Part 7 [Municipal
Revenue]”. Property value taxes under Division 4 include both taxes imposed by a municipality
and by other public bodies.

B. Collectable as Taxes — Penalties and Interest imposed on unpaid taxes

Unpaid property taxes as of December 31 of the year in which the property taxes were imposed
accrue penalties and interest. These penalties and interest amounts will be added to the
property taxes as if it originally forms part of the taxes imposed (Community Charter, ss. 245(2)-
(3), 246(2)).
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C. Collectable as Taxes — Special Fees
Section 258(1) of the Community Charter sets out the three types of “special fees”:

. Fees imposed, under [the Community Charter] or the Local Government Act, for
work done or services provided to land or improvements;

. Fees imposed under section 196 (1) (a) [fire and security alarms systems];

. Amounts that a municipality is entitled to recover for work done or services
provided to land or improvements under any other provision of this Community
Charter or the Local Government Act that authorizes the municipality to recover
amounts in the event of default by a person.

Special fees typically include utility charges for water, electricity or sewer service to land as well
as other services to land such as garbage collection. Readers will note that “special fees”
include both fees that are imposed by bylaw as well as “amounts” that are not technically fees
but may be recovered for municipal work or services to land or improvements done in default
under remedial action requirement or a requirement imposed by bylaw.

Special fees are, like property taxes, a special lien against property (Community Charter, s. 259).
Special fees are, at least initially, distinct from property taxes, however section 258(2) provides
that special fees:

. May be collected in the same manner and with the same remedies as property
taxes; and,

. If it is due and payable by December 31 and unpaid on that date, is deemed to
be taxes in arrear

Once deemed to be taxes in arrear, the interest applicable to the unpaid special fee is the
interest that applies to property taxes rather than the interest that applies to the fee under the
bylaw.

D. Not Collectable as Taxes — Other Fees

Section 194 of the Community Charter authorizes a municipal council to impose fees in relation
to municipal services, the use of municipal property and in relation to the exercise of the
municipality’s regulatory authority. Fees that are adopted under section 194, but are not also
captured by section 258 of the Community Charter (i.e., fees not imposed for work done or
services provided to land or improvements) are not collectable as taxes. These other fees,
which could include park use permit fees, library card fees and street parking charges are still
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debts owing to the municipality if unpaid (Community Charter, s. 231). Such other fees are
collectable using the usual debt collection methods such as civil claims that private parties can
also use, but these other fees cannot be collected using a remedy specifically available for
unpaid property taxes.

E. Not Collectable as Taxes — Fines and Penalties

Fines and penalties imposed for the purpose of bylaw enforcement, whether by municipal
ticket information, bylaw notice or long form prosecution are debts that may not be added to
or otherwise collected as taxes even if the fine somehow relates to the use of land or a
municipal service to land. In other words, a ratepayer’s parking fine cannot be added to the
taxes of the ratepayer’s house such that the parking fine debt is secured with higher priority
than a pre-existing registered mortgage.

F. Not Collectable as Taxes — Other debts

A ratepayer may owe a municipality money for many other reasons unrelated to property taxes
or special fee imposition. These other reasons include a debt under contract or as damages in a
tort claim. Such debts are generally collectable in the same manner with the same remedies as
a private debt, but cannot be treated as or collected as taxes.

Sometimes, a covenant in favour of a municipality under section 219 of the Land Title Act will
include a clause providing that a municipality’s covenant enforcement costs may be added to
taxes. There is no authority to add such costs to taxes and, accordingly, any such addition is
unlawful.

ll. FROM WHOM TAXES MAY BE COLLECTED
Section 251 of the Community Charter sets out who is liable to pay property taxes:

251 (1) A person who, in any year, is an assessed owner of land, improvements
or both in a municipality, or of a taxable interest in them, is liable to the
municipality for

(a) all taxes imposed by the municipality under any Act or former Act on
the land, improvements or both during the year, and

(b) all unpaid taxes imposed in a previous year.

(2) The liability referred to in subsection (1) is a debt owed to the municipality,
and a copy of the tax notice under section 237 [general tax notices] that refers to
the taxes payable by the person, certified as a true copy by the corporate officer,
is evidence of that debt.

YOUNG ANDERSON



OVERDUE TAXES: OPTIONS FOR COLLECTION 4

(3) The liability referred to in subsection (1) must not be enforced by action
against a person whose name appears on an assessment roll only as a personal
representative or trustee of an estate, except to the extent and value of the
assets of the estate that have come into that person's hands.

Readers should note that section 251(1) provides that the liability attaches to a “person who, in
any year, is an assessed owner of land, improvements or both in a municipality, or a taxable
interest in them”. The definition of “owner” in the Community Charter is not limited to just
registered owners in fee simple, but includes others such as the private holder or occupier of
land owned by the Crown or a municipality.

That section 251(1) applies to an “assessed owner” means that the liability attaches to an
owner if they are the owner of the land when the taxes are assessed against them. This liability
also includes all unpaid taxes that have carried over from the previous year. If an assessed
owner transfers the property, they remain liable for all property taxes imposed on them,
although the next person to be an assessed owner will also be liable to pay those taxes. If, after
the tax notice is issued for a particular year, the assessed owner transfers the property to a
person who briefly owns land for a period but before that new acquirer becomes an “assessed
owner” named in a tax notice, that acquirer may avoid the liability for the unpaid taxes. The
land remains “charged” with the unpaid taxes and the liability for those taxes would be applied
to whoever is named on the following tax notice.

A municipality can still pursue available collection remedies against a person who was an
assessed owner, but no longer owns the property for which taxes imposed against that person
remain owing. Section 251(3) of the Community Charter limits the liability of assessed owners
who are trustees of the estate to the value of the estate that has come into the trustee’s hands.

V. METHODS OF COLLECTION

Once imposed and calculated, property taxes are due on the date or dates that apply to the
particular taxable property under statute (Community Charter, s. 234) or in an alternative
municipal tax collection scheme (Community Charter, s. 235). The municipal collector is
assigned the responsibility for collecting taxes that have been imposed and there are number of
methods for doing so.

A. Tax Notice

Section 237 of the Community Charter sets out a number of requirements regarding the
content of the tax notice, who is to be sent a tax notice and how the tax notice is to be sent.
Curiously, the Community Charter does not specify a date by which all tax notices must be sent.
Also, section 237(2)(c) requires that the tax notice include “other taxes or fees that are payable
in relation to the property”. It is not clear exactly what these other fees are expected to include,
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although they are presumably those fees described in section 258(1)(a)-(b) that are “special
fees”. Even though included in the tax notice, those fees should not be treated as equivalent to
property taxes since they will have different due dates, interest and penalties applicable to
them until such time as the fees are deemed taxes in arrears under section 258(2)(b).

Any person may request a copy of the current year’s tax notice for any property (Community
Charter, s. 238).

B. Tax Sale

The annual tax sale is likely the most effective method of collecting overdue property taxes. Tax
sales are such an impactful and effective remedy that many ratepayers will prioritize paying
their overdue taxes over other debts in order to avoid the risk of a tax sale. Tax sales are also a
mandatory method of collection. Section 254 of the Community Charter provides:

If applicable, a municipality must recover unpaid property taxes, including any interest and
penalties owing on those taxes, by tax sale in accordance with Division 7 of Part 16 of the Local
Government Act.

Section 645(1) of the Local Government Act sets out more precise requirements:

At 10 a.m. on the last Monday in September, at the council chambers, the
collector must conduct the annual tax sale by offering for sale by public auction
each parcel of real property on which taxes are delinquent.

The requirement that the collector sell real property with delinquent taxes protects the
integrity of the tax collection process. Owners of property eligible for tax sale must recognize
that they cannot benefit from a collector being slow to, or choosing not to, take other effective
steps towards collection.

Because a tax sale can result in an owner forever losing their land for potentially very little
compensation all in a fairly short period of time, the tax sale process involves a number of
procedural steps and notice requirements that must be strictly followed.

A thorough discussion of the steps involved with carrying out a tax sale is beyond the scope of
this paper. The following is a very general description of the tax sale mechanism. If the property
taxes for a property are “delinquent” then the collector will sell the property at auction to the
highest bidder so long as the bid is at least as much as the unpaid taxes plus some statutory
fees (the “Upset Price”). The collector uses the bid proceeds to cover the Upset Price and
retains the surplus for the duration of the “redemption period”. During the redemption period,
the owner who has had their property sold can do one of the three things. The owner can
‘redeem’ by paying an amount to the collector that, when combined with the surplus held by
the collector, is sufficient for the collector to refund the purchaser the amount the purchaser
paid plus interest. Alternatively, the owner can choose not to redeem and then claim the
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surplus (the amount by which the price received at tax sale exceeds the Upset Price). If this
happens, title to the property is transferred to the purchaser free and clear of most legal
encumbrances. As a further alternative, the owner might apply to the court to have the tax sale
declared invalid.

With a tax sale, the municipality does not seize any land, but sells a right to potentially acquire
the land in exchange for the purchaser paying the taxes. The purchaser either gets the land
later or gets their purchase money back, with interest. Again, this is a very general summary of
the process and readers should consider obtaining legal advice regarding any specific questions
they may have about the tax sale process.

1. Unsold Properties

Among the lingering questions regarding tax sales is what happens to the outstanding taxes if
no one bids the Upset Price because the amount of taxes owing exceeds the value of the
property. Section 650(2) of the Local Government Act provides that: “If there is no bid, or no
bid equal to the Upset Price, the municipality must be declared the purchaser.” That means
that the municipality obtains the value of the property, which it could put towards the taxes,
however it is unclear whether the municipality can still seek to recover the shortfall through
other methods. Arguably the municipality may have to accept the property in full satisfaction of
the outstanding taxes, however there is no legislative provision that expressly provides for that
(unlike with a consensual transfer of property discussed later in this paper).

2. Ineligible Properties

A collector must sell all eligible properties at tax sale. Some properties will be exempt from tax
sale even though taxes are delinquent. These exempt properties include:

. Property affected by a stay or under paramount federal legislation such as the
Companies Creditors Arrangement Act, the Bankruptcy and Insolvency Act and
the Farm Debt Mediation Act.

. Property for which a court order specifically prohibits a tax sale. Orders providing
for the court ordered sale of property by a mortgagor do not typically include
such a provision.

. Land vested in the Crown (with some narrow exceptions).
. Land owned or vested with the federal government.
. A manufactured home in a manufactured home park.
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There are also a number of other factors that may impact the tax sale process. These include
the land being subject to a notice under the expropriation act, the land containing a “new
home” as defined by the Homeowner Protection Act, the land having been escheated to the
Provincial Crown. Legal advice should be sought in these situations.

C. Civil Claim for Debt

An alternative to recovering unpaid property taxes through tax sale is pursuing a civil claim. A
municipality can seek to collect a debt by suing any and all assessed owners who are liable to
pay an unpaid amount. Such a lawsuit requires council authorization and would be commenced
in the Civil Resolution Tribunal, the Provincial Court Small Claims Division or the British
Columbia Supreme Court depending on the amount owing. A lawsuit is generally only
appropriate if a tax sale of the property is not an option or is not expected to provide full
recovery and the person sued has other realizable assets. Such civil claims have no special
priority or remedies when applied to those other assets.

Once the municipality obtains judgment in the civil claim for debt, the municipality can engage
court ordered collection remedies if the judgment is not paid. These include wage or bank
account garnishment, seizure and sale of chattel property or registering the judgment on land
owned by the debtor. A civil claim might be worth considering if a tax sale of the property
subject to the unpaid taxes is not a sufficient remedy, but the person liable to pay the taxes
owns other valuable property in British Columbia.

D. Distress

Municipalities may also collect taxes through the remedy of distress, a remedy that is more
commonly exercised by landlords who fail to receive rent payments from tenants. Section 252
of the Community Charter provides:

252 (1) Despite any Act, with the approval of the council, a collector may,
directly or by agent, levy the amount of taxes due, with costs, by distress of one
or more of the following:

(a) the output of the taxed property;
(b) goods and chattels of the person liable to pay the taxes;

(c) any goods and chattels in British Columbia in the possession of the
person liable to pay the taxes;

(d) any goods and chattels found on the premises of the person liable to
pay the taxes;
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(e) any goods and chattels found on the property of or in the possession
of another occupant of the premises of the person liable to pay the taxes
that would be subject to distress for arrears of rent due to a landlord.

Distress involves the seizure of certain chattel property and its later sale at an auction
(Community Charter, s. 252(4)). To engage the remedy of distress, a council must pass a
resolution or bylaw. In addition to recovering taxes a municipality may recover its costs in
accordance with the Rent Distress Act or as modified by bylaw. Any surplus from the sale must
be paid to the taxpayer unless there is a competing claim from the owner of the property sold.

What may be seized under the legislation is quite broad, as it includes goods and chattels that
are on the property for which taxes are payable as well as goods and chattel located elsewhere
that are owned or possessed by the person liable to pay taxes. Under the Rent Distress Act,
some goods and chattels are exempt from distress by a landlord, including some basic home
furnishings of a resident or certain property that is owned by others. The statutory exemptions
under the Rent Distress Act do not appear to apply because, section 252(1) of the Community
Charter provides that the remedy applies to the enumerated items “Despite any Act”.

The possibility that the goods and chattels owned by “innocent” third parties may be seized and
sold raises some challenging questions. The Manitoba Court of Appeal recently expressed
concern about such legislation in John Deere Financial Inc v Macdonald (Rural Municipality),
2020 MBCA 90, generally noting:

The power of a municipality to seize or forfeit property to enforce a by-law is
extraordinary (see Re By-Law 92, Town of Winnipeg Beach (1919), 1919 CanlLlII
422 (MB CA), 50 DLR 712 at 715 (Man CA)). The situation is even more so when
the property in question belongs to an innocent third party. We agree with the
comments of lan MacF Rogers with the editorial assistance, revisions and
contributions of Greg Levine, in The Law of Canadian Municipal Corporations,
2nd ed [citation omitted]):

No one’s property is to be forfeited unless all necessary
formalities have been complied with. Notwithstanding that a
confiscatory power is vested in a municipality by statute, it must
be effected in a legal manner through the courts and not by the
corporation or its officers. Extraordinary powers of this nature
must be exercised in such a manner that the rights of the owner
of the property are not to be disregarded and notice may have to
be given in order to constitute a valid seizure.

A municipality must, therefore, be careful to strictly comply with the process for distress
contemplated by section 252 of the Community Charter.
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In addition to being an extraordinary remedy, pursuing a distress sale runs the risk of expending
costs that are not recoverable, and leaving the municipality in a worse financial position. It is
also likely a rare case where a tax sale of real property does not provide an adequate remedy,
but there are goods and chattels available for seizure.

E. As a Charge Against Land

Section 250 of the Community Charter describe taxes as a charge against the land,
improvements or taxable interest in them. This status as a charge may present an opportunity
to collect under certain circumstances.

1. As a Special Charge
Section 250(1) of the Community Charter provides:

250 (1) Taxes accrued and to accrue on land and its improvements, and a
judgment under section 231 [recovery of taxes and fees] for the taxes, are a
charge that

(a) is a special charge on the land and improvements,

(b) has priority over any claim, lien, privilege or encumbrance of any
person except the Crown, and

(c) does not require registration to preserve it.

(2) If it is necessary or advisable to protect or enforce a charge under subsection
(1) by a proceeding, this may be done by order of the court, on application and
on notice the court considers appropriate.

That a municipality would seek to register a charge in the land title office (see also Community
Charter, s. 259(2) regarding special fees) or commence a court proceeding to enforce a charge
is clearly contemplated by statute, however a municipality pursuing one of these remedies may
find the process to be ad hoc as there appear not to be any land title act forms or court forms
specific for this purpose.

2. In Relation to Crown Land

Not only does the Crown’s interest in privately held land retain priority over municipal special
charges, the Crown’s interest in land owned by it is “untouchable”, even if an occupier of that
land is liable to pay property taxes. A number of sections provide mechanisms to potentially
facilitate collection of taxes from that occupier. Under section 255 of the Community Charter, if
the provincial government has agreed to sell land which has delinquent property taxes, the
collector is required to notify the Minister of Forests, Lands, Natural Resource Operations, and
Rural Development within 3 months of the taxes becoming delinquent. The Minister is required
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to make note of the outstanding taxes in the record of purchase “and may take any other steps
considered advisable”. If the sale of provincially-held land is based on a deferred payment
agreement and the buyer has defaulted on its payments and payments towards property taxes,
section 256 of the Community Charter provides that the unpaid property taxes take priority as a
charge on title and the provincial government must pay the unpaid property taxes out of the
proceeds of sale.

Municipal collectors also have remedies for encouraging the payment of property taxes from
Crown land which is held under lease or licence. From section 257 of the Community Charter, it
is clear that provincially-held land may not be subject to tax sale. However, if delinquent taxes
and the accrued interest is not paid within 6 months of the taxes becoming delinquent, the
lease or licence may be cancelled. This section also sets out specific notice requirements that
must be fulfilled by the municipal collector and the Minister, including notifying the leaseholder
or licence holder within 5 months of the taxes becoming delinquent and sending a copy of the
notification to the Minister. Once these notice requirements are fulfilled, the Minister is unable
to cancel the amount due for the purpose of preserving the lease or licence. The Minister does
have the discretion to extend the payment deadline for reasons relating to poverty or sickness.

F. Land in Lieu of Taxes

Section 253 of the Community Charter provides unpaid taxes to be “settled” through a transfer
of a property as follows:

253 (1) A council may, by bylaw, accept, in place of all unpaid taxes, rates,
interest and costs against otherwise unencumbered real property in the
municipality, an absolute conveyance to the municipality of the whole of the real
property from its registered owner.

(2) Delivery of the conveyance must be made to the municipality and, after
receipt, the designated municipal officer must promptly apply to the proper land
title office for registration of the municipality as owner.

(3) Registration of the municipality as owner of the land or real property is
deemed to be in payment of and discharges all taxes, rates, interest and costs
assessed and chargeable against the land or real property at the date of the
conveyance.

This collection method is effectively a tax sale by consent. In practice, the remedy is unlikely to
be available because the real property must be “otherwise unencumbered” and most
ratepayers who are unable to pay their taxes in cash tend to have mortgages, judgments and
other financial charges registered against their property.

Unlike with a tax sale, such a transfer to the municipality clearly discharges all amounts owing
in relation to the property. A council must presumably be satisfied that the land has sufficient
value to be acceptable as an alternative method of payment.
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V. LIMITATIONS ON TAX COLLECTION

Municipal collectors should be mindful that certain remedies for property taxes may be limited
because of their special treatment of taxes or because of paramount federal legislation.

A. Paramount Federal Bankruptcy and Insolvency Legislation

Municipal taxes are debts imposed by Provincial legislation and are consequently subject to
paramount federal legislation regarding debt collection remedies under the constitutional
division of powers in Canada (Thorne Riddell Inc. v. British Columbia (1987), 13 B.C.L.R. (2d) 181
(C.A.)). That means that a personal liability to pay taxes under section 251 of the Community
Charter may be forever discharged through bankruptcy. It also means that a sale or
reorganization of assets under the Companies Creditors Arrangement Act, the Bankruptcy and
Insolvency Act or Farm Debt Mediation Act could preclude the municipality from pursuing any
remedies against personal or real property under the Community Charter.

The implementation of the federal legislation is respectful of the secured nature and high
priority of property taxes charged against land, however there is always a risk that higher
priority debts and charges result in a shortfall in recovery for the municipality.

B. Writing-off Outstanding Taxes

The ability of a municipality to write off property taxes is very limited. Taxes can only be
written-off under a Minister’s order. The Province has published the following guidelines for
requesting such an order:

When considering a write-off of property taxes, it is beneficial that the municipal council be
prepared and able to provide the same consideration to every taxpayer in the same situation.

Policy preparation may include developing a written policy on the circumstances in which it will
request a write-off of property taxes. Council must adopt a resolution directing staff to request
a write-off which must be included with the information submitted in the request to the
Ministry responsible for local government.

(https://www?2.gov.bc.ca/gov/content/governments/local-governments/finance/requisition-
taxation/write-off)

The movement or destruction of a manufactured home is likely an appropriate reason for a
write-off of taxes imposed in relation to that manufactured home if attempts of recovery
against the assessed owner are also unlikely to be fruitful.
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C. Issues with Using Collections Agencies

The use of a collection agency is not usually suitable for tax collection. Collection agencies
typically seek to recover some or all of a debt owed by a debtor through repeated demands to
the debtor. If successful, the collection agency receives a portion of an amount of the debt
collected. This arrangement may be satisfactory to a private creditor who is happy to recover
some of the debt. In the case of property taxes, if a collection agency successfully encourages a
ratepayer to pay some taxes, that full amount paid must be credited against the taxes in
accordance with section 244 of the Community Charter. The fees of the collection agency
would have to be paid by the municipality out of general revenue. This is a revenue neutral
result, but a municipality must still ensure that the collection agency’s fees are budgeted
appropriately. Collection agencies may also suggest that the municipality offer to accept a
partial payment in full satisfaction of the debt as something that might encourage a prompt
payment by the debtor. This offer cannot be made with taxes, because it is tantamount to
writing-off taxes.

VI. CONCLUSION

The property tax collection regime set out in the Community Charter and Local Government Act
provides municipalities with an efficient and relatively effective method for collecting property
taxes. Late payments trigger penalties, then interest and eventually, in most cases, a tax sale.
These risks to the ratepayer usually encourage prompt payment. The other more cumbersome
remedies discussed in this paper are usually reserved for the cases where taxes are not being
paid for a property and a tax sale is unavailable or will result in insufficient collection. These
instances hopefully represent just a small fraction of the total amount to be collected by a
municipality.
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