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VAVILOV:  IS IT GOOD FOR LOCAL GOVERNMENTS? 

I. INTRODUCTION 

In Canada (Minister of Citizenship and Immigration) v. Vavilov, 2019 SCC 65 [Vavilov], the 
Supreme Court of Canada re-thought the standard of review analysis that applies to every 
statutory decision, including those made by local governments and their employees. While it is 
the general purview of the courts to make incremental changes to the common law, it is no 
exaggeration to say that Vavilov takes several leaps away from the established jurisprudence.  

The standard of review is a judicial concept, referring to the level of scrutiny to which a court 
will subject a challenged decision made by a statutory decision-maker. It is, therefore, not 
generally in the minds of local government elected officials or employees when they go about 
their day-to-day duties. However, it is nonetheless an important area of the law for those 
decision-makers to understand, as it underpins any legal challenge to one of their decisions. In 
the local government context, there are various kinds of statutory decision-makers, ranging 
from staff such as building inspectors and approving officers to the elected body itself. 
Constitutionally, every one of those decision-makers must be subject to judicial review. The 
courts supervise exercises of statutory power, ensuring that decision-makers do not exceed the 
powers granted to them by the legislature. 

This paper will summarize the effect of Vavilov and take a look at the recent jurisprudence 
applying Vavilov in the local government context.  

II. THE EFFECT OF VAVILOV 

The first innovation of Vavilov, which overturns much of the Court’s last decade of 
jurisprudence (including its 2008 decision in Dunsmuir), is that there is now a presumption of 
reasonableness review regardless of the nature of the administrative decision at issue and 
regardless of the identity of the decision-maker. Previously, courts would defer to the statutory 
interpretation conclusions of only some types of administrative decision-makers (typically 
judicial or quasi-judicial decision-makers whom the court judged to have special expertise 
regarding the type of legal question at issue), and only in respect of some types of interpretive 
questions.  Local government decision-makers were generally excluded as the type of decision-
makers to whom courts would defer on the interpretation by them of statutory provisions 
defining the limits of their authority.  If the question was whether a certain section of the Local 
Government Act authorized a local government to enact a particular type of bylaw, the courts 
would not defer to an incorrect interpretation by the local government of that section, even if 
the local government’s interpretation was reasonable.   

The Court in Vavilov changed that.  Subject to a few narrow exceptions, discussed below, the 
Court concluded that courts should always defer to an administrative decision-maker’s 
interpretation of its enabling enactment, if it is reasonable, regardless of whether the 
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interpretation question at issue relates to the scope of that decision-maker’s statutory 
authority and regardless of the legal expertise of the particular decision-maker whose decision 
is being challenged.  That change to the law has huge implications for local government 
decision-makers because it means that, on judicial review, a court will defer to the local 
government decision-maker’s interpretation of the statutory (or bylaw) provisions relevant to 
legal determination at issue in the proceedings, so long as that interpretation is reasonable. If 
the particular statutory provision under which the decision is made can bear the interpretation 
given to it by the decision-maker, the court will not interfere even if it thinks the local 
government decision-maker’s interpretation is incorrect.  

The presumption that reasonableness, not correctness, should be the standard upon which a 
court reviews an interpretation relied on by an administrative decision-maker can be rebutted 
in only two circumstances: (1) where there is a statutory appeal clause or legislated standard of 
review present in the statute; and (2) where “the rule of law demands correctness”.  

There are three “rule of law” categories that still attract correctness review, where the 
reviewing court’s task is to substitute its own view of the legal question at issue for that of the 
decision-maker. These categories are: (1) constitutional questions; (2) general questions of law 
of central importance to the legal system as a whole; and (3) questions regarding the 
jurisdictional boundaries between two or more administrative bodies. The Court confirmed that 
it was removing another category of correctness review – true questions of jurisdiction. This 
was significant in the local government context, as generally previous courts had held that 
questions of statutory interpretation engaging the authority of a local government council or 
board were “true questions of jurisdiction”.  

The second novel feature of Vavilov is its discussion of the content of the reasonableness 
standard. The reasonableness standard had previously been ill-defined, with different courts 
across the country using different approaches. Some judges viewed reasonableness review as 
an outcome-driven exercise – so long as there were reasons which could be offered for a 
decision, then courts would defer. Other judges focused more heavily on process, scrutinizing 
the reasons that were actually offered by a given decision-maker and determining whether 
those could be upheld based on the facts and law. 

The Court in Vavilov noted it is well established as a matter of procedural fairness, reasons are 
not required for all decision-makers. Whether reasons are required will impact how a court 
conducts reasonableness review. The courts must therefore answer a threshold question of 
whether reasons, as a matter of fairness, are required at all for a given decision. If the answer 
to that question is ‘yes’, then the reviewing court must look to both the decision-making 
process as well as its outcome. The Court has indicated that a reasonable decision is one that is 
“based on internally coherent reasoning and justified in light of the legal and factual constraints 
that bear on the decision”. This means, among other things, that a reasonable decision must be 
responsive to the issues raised by the parties. The reviewing court must be satisfied that the 
reasoning of the decision-maker “adds up”. 
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Where there is no right to reasons, then the court’s review will necessarily be focused on the 
outcome, as opposed to the reasoning process of the decision-maker. The Court in Vavilov 
specifically acknowledged that certain decision-making processes do not easily lend themselves 
to producing a single set of reasons such as when a local government passes a bylaw. However, 
as the cases below show, a focus on outcome does not necessarily equal more deference 
toward local government decision-makers. Rather, Vavilov’s reasonableness standard is more 
robust and intrusive than that which was expressed by the prior jurisprudence, encouraging 
reviewing courts to apply values like transparency, justification, and accountability.  

III. VAVILOV’S APPLICATION TO LOCAL GOVERNMENTS 

A. Legislative Decisions 

Perhaps the biggest change for local governments comes in the realm of bylaw-making. The 
standard of review in this area of the law – in respect of questions of statutory interpretation – 
had previously been correctness. A party wishing to challenge the decision of a local 
government to enact a particular bylaw based on a contested interpretation of the local 
government’s enabling statute could raise the issue in court and expect to receive the judge’s 
opinion on the correct interpretation of that statute. Vavilov’s presumption of reasonableness 
review changed this longstanding framework.  

In 1120732 B.C. Ltd. v. Whistler (Resort Municipality), 2020 BCCA 101 [Whistler] the appellants 
challenged a Zoning Amendment Bylaw adopted by the Resort Municipality that required 
certain properties to be used only as strata hotels managed through a rental pool agreement 
and by a single professional rental pool manager. The appellants, citing a long line of 
jurisprudence, argued that this was not a regulation of “use” of land, as contemplated by 
section 479 of the Local Government Act, but was rather an impermissible regulation of “users”.  

They further submitted that this question, as to the meaning of the term “use” in the statute, 
was one to which the court should apply a standard of review of correctness, arguing that 
Vavilov did “not change the two-step process used by the chambers judge and that, as the 
council gave no reasons to justify the statutory authority for its enactment of the Zoning 
Amendment Bylaw, it is for this Court to interpret the legislation and determine whether there 
was statutory authority”. They further argued that, under Vavilov’s reasonableness analysis, a 
bylaw that exceeds the statutory authority delegated by the legislature is always unreasonable.  

The Court did not accede to either the threshold argument about Vavilov or the ultimate 
argument that the Zoning Amendment Bylaw was an impermissible “user” regulation. The 
Court found that to apply a standard of the nature urged by the appellants would be, in 
essence, to apply a correctness standard involving substituting the Court’s own opinion for that 
of the Resort Municipality. Rather than doing so, the Court found the following:  

[84] In the present case, there were no reasons given by the Municipality’s 
council as to why it considered the Zoning Amendment Bylaw to fall within 
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the s. 479 zoning power.  The record discloses the reasons for the enactment of 
the Zoning Amendment Bylaw, but it does not cast any light on the reasoning of 
the council in this regard.  In such a case, the reviewing court must assess 
whether the outcome is reasonable in light of the relevant constellation of 
law and facts: Vavilov at paras. 105, 138.  To this end, it is necessary to consider 
whether there are any reasonable interpretations of s. 479 that would have 
authorized the Municipality’s council to adopt the 
Zoning Amendment Bylaw: Catalyst at para. 24; and Newfoundland and Labrador 
Nurses’ Union v. Newfoundland and Labrador (Treasury Board), 2011 SCC 62 at 
para. 12. 

[85]        In my view, it would have been reasonable for the Municipality’s council 
to conclude that the jurisprudence in relation to zoning bylaws regulating users 
of land is unsettled in British Columbia and to conclude, as did the chambers 
judge at paras. 242–244 of the Reasons when she was considering this issue on a 
correctness standard of review, that s. 479 permits the adoption of zoning 
bylaws regulating users as long as they are not unreasonably discriminatory in 
their effect.  As the requirement for a single professional rental pool manager is 
not discriminatory, it would have been reasonable for the Municipality’s council 
to conclude that the Zoning Amendment Bylaw was within 
the s. 479 zoning power. 

[86]        In addition, it would have been reasonable for the Municipality’s council 
to have concluded that there was a valid land use management rationale for the 
properties to be zoned for use as an integrated hotel operation and that the 
Zoning Amendment Bylaw did not go beyond the s. 479 zoning power for the 
Bylaw by incidentally requiring the integrated hotel operation to be managed by 
a single professional rental pool manager.  As set out in the administrative report 
dated July 4, 2017, there was a land use management rationale for the 
zoned properties to be used under single management arrangements. 

[87]        In the alternative, if the law does prohibit bylaws from regulating users 
to any extent, it would have been reasonable for the Municipality’s council to 
have concluded that the requirement for a single professional manager of the 
rental pool was not a regulation of users because the manager was not the user 
of the units.  The units are being used by their owners and visitors, not the 
manager.  In a different context, where an owner of a hotel is also managing it, 
the manager would be considered to be the user of the property; namely, using 
the property to rent out rooms to the public as part of a hotel business.  
However, in the present context, the rental pool manager is not renting out the 
units for its own account, but is doing so on behalf of the owners. 
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[88] As there were at least three ways in which the Municipality’s council could 
have reasonably concluded that s. 479 gave it the power to adopt the Zoning 
Amendment Bylaw and the reasonableness of the decision to adopt the Bylaw is 
not being otherwise challenged, it has not been shown that the council’s 
decision to enact the Bylaw was unreasonable.  Hence, the council’s decision 
should not be disturbed on judicial review. 

Vavilov’s heightened deference to local governments on questions of statutory interpretation, 
at least in respect of the legislative decisions of council, is also expressed in 
O’Shea/Oceanmount Community Association v. Town of Gibsons, 2020 BCSC 698 [O’Shea]. In 
O’Shea, the petitioner community association challenged a zoning bylaw enacted by the Town, 
which would authorize an 87-unit development of single-level suites and two-storey 
townhouses on land that had previously been zoned for single-family residential.  

The petitioner urged the Court to apply a correctness standard to the OCP consistency analysis 
on the basis that section 623 of the Local Government Act, which allows the court to set aside a 
bylaw for “illegality”, was a statutory appeal clause. The Court found that section 623 was not a 
statutory right of appeal as contemplated by Vavilov, adopting the Town’s submission that the 
provision “exists only to confer a limited right of standing to bring judicial review of bylaws and 
municipal resolutions”.  

Zoning bylaws must, pursuant to section 478(2) of the Local Government Act, be consistent with 
official community plans. The OCP required a density of 0.6 to 0.75 floor space ratio and 
“generally” 20 to 25 units per hectare. The petitioner argued that the bylaw at issue was not 
consistent with the OCP since the bylaw specified 0.6 to 0.75 as the allowable floor space ratio, 
but was silent on the number of units per hectare as a density measure and would have had the 
practical effect of allowing for roughly 45 units per hectare. The Court upheld the bylaw, finding 
that the petitioner was relying on an “overly rigid” reading of the OCP which would result in 
reading “generally” as the word “always”: 

[156] To the extent that the parties agree that the power to pass a zoning bylaw is 
lawfully delegated to the Town, this case does not involve a true jurisdictional 
inquiry. Rather, the question here is, when looking at the two lawfully adopted 
documents, whether the Amending Bylaw is consistent with the OCP for the 
purposes of s. 478(2) of the LGA. The Town is owed significant deference in this 
inquiry. 
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B. Reasons for a Decision 

In 1909988 Ontario Limited v. North Cowichan (Municipality), 2020 BCSC 1666, the Court 
considered a situation where the Municipality refused an application for a development permit 
for a motorsports speedway based on an interpretation of the Zoning Bylaw that was different 
from the interpretation that had previously been held by the Director of Planning. Throughout 
the rezoning process, staff had consistently taken the position that the applicant’s proposed 
uses were permitted.  

The Court chose to remit the decision back to the Municipality for a reconsideration in light of 
the Court’s reasons, holding that the property owner had a legitimate expectation of an 
explanation of the Municipality’s departure from its prior stance. The Court held that “the 
municipality was obligated to justify its departure from its past interpretation” and that “when 
consistency is denied in these circumstances, property owners have a right to know why”.  

This decision is somewhat puzzling, as the Court did not find, as directed by Vavilov, that there 
was a duty for the Municipality to give reasons as a matter of procedural fairness. Rather, the 
Court’s holding was grounded in its view of the unreasonableness of the Municipality’s decision 
as a matter of substance. Of note there is no requirement in the Local Government Act to 
provide reasons for refusal to issue a development permit.   

C. Rule of Law Arguments  

The Supreme Court of Canada in Vavilov, in adopting a presumption that all administrative 
action should be reviewed on a standard of review of reasonableness, did not foreclose the 
possibility of creating new categories attracting correctness review: 

[70] However, we would not definitively foreclose the possibility that another category could be 
recognized as requiring a derogation from the presumption of reasonableness review in a 
future case. But our reluctance to pronounce that the list of exceptions to the application of a 
reasonableness standard is closed should not be understood as inviting the routine 
establishment of new categories requiring correctness review. Rather, it is a recognition that it 
would be unrealistic to declare that we have contemplated every possible set of circumstances 
in which legislative intent or the rule of law will require a derogation from the presumption of 
reasonableness review. That being said, the recognition of any new basis for correctness review 
would be exceptional and would need to be consistent with the framework and the overarching 
principles set out in these reasons. In other words, any new category warranting a derogation 
from the presumption of reasonableness review on the basis of legislative intent would require 
a signal of legislative intent as strong and compelling as those identified in these reasons (i.e., a 
legislated standard of review or a statutory appeal mechanism). Similarly, the recognition of a 
new category of questions requiring correctness review that is based on the rule of law would 
be justified only where failure to apply correctness review would undermine the rule of law and 
jeopardize the proper functioning of the justice system in a manner analogous to the three 
situations described in these reasons. 
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In G.S.R. Capital Group Inc. v. The City of White Rock, 2020 BCSC 489, which was a case about 
the City’s decision to apply section 463 of the Local Government Act, which allows for the 
withholding of building permits where a new zoning bylaw or OCP is under preparation, G.S.R. 
argued that “the interpretation of municipal enabling legislation is a ‘new’, but previously 
recognized, category of decision subject to correctness review”. G.S.R. appears to have made 
this argument based on the fact that, prior to Vavilov, the Supreme Court of Canada had 
authoritatively determined in Nanaimo (City) v. Rascal Trucking Ltd., 2000 SCC 13, United Taxi 
Drivers’ Fellowship of Southern Alberta v. Calgary (City), 2004 SCC 19, and other cases, that the 
interpretation of local government enabling legislation (at least by a council or board) was a 
category that attracted correctness review. G.S.R. relied on the same considerations that led 
the Supreme Court of Canada to find that correctness applied in those earlier cases – that 
elected officials do not have any particular skill or expertise in matters of statutory 
interpretation, unlike other administrative decision-makers.  

The Court disagreed with G.S.R.’s submission and declined to recognize a new category of 
correctness review, finding that the cases relied on by G.S.R. were decided based on the 
category of “true questions of jurisdiction", which the Supreme Court of Canada had very 
deliberately removed in Vavilov. However, the removal of “true questions of jurisdiction” as a 
category, does not tell the whole story. Vavilov fundamentally changed the analysis with 
respect to local government councils and boards when it removed the previous contextual 
approach, which focused on factors like expertise. If expertise no longer matters in the 
selection of the standard of review, then the alleged lack of expertise of elected officials as 
regards statutory interpretation matters should not matter in the analysis as to whether 
deference should be shown to those officials on questions of statutory interpretation.  

D. Staff Decisions 

While Vavilov has appeared to grant local governments heightened deference on interpretive 
questions, “day-to-day” administrative decision-makers have had mixed success on their 
decisions being held to be reasonable by the courts. Building inspectors, particularly, should be 
aware of the more intrusive and robust reasonableness standard that will apply to their 
decisions. The Community Charter requires a building inspector to give written reasons for their 
decision to refuse to issue a building permit if requested by the applicant.   

In The Architectural Institute of British Columbia v. Langford (City), 2020 BCSC 801 [AIBC] the 
petitioner complained that the City issued a building permit for the construction of a mixed-use 
complex that did not include drawings by an architect when the Architects Act required that an 
architect be involved. The City took the position that the building inspector was not required to 
consider compliance with the Architects Act when issuing a building permit. No reasons had 
been provided for this decision. As a matter of common sense, no reasons would be provided 
to the applicant where the City’s decision was to issue the permit. 
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The Court found that the City’s interpretation of the Building Bylaw, which granted the building 
inspector the discretion to refuse any permit “where the proposed work does not comply 
with… any enactment respecting health or safety”. The building inspector considered the 
reference to “proposed work” in this section to be a reference to the construction work 
proposed, not the work done by the designer in preparing the plans for that proposed work.  
Since the City was satisfied that the proposed construction work complied with applicable 
enactments, it did not refuse the permit under this section.  The Court concluded that 
interpretation was unreasonable because, in part, it was “not a rational or acceptable outcome 
that a municipal building permit could be issued for a building which has clearly been designed 
in contravention of a relevant provincial statute respecting health and safety…”.   

In Minster Enterprises v. Richmond (City), 2020 BCSC 455 [Minster] (and its companion case Yu 
v. City of Richmond, 2020 BCSC 454), the Court overturned the building inspector’s decision that 
the petitioners’ permits had expired. In that case, both petitioners had completed soil 
densification works on their sites in furtherance of building large (13,000-15,000 square foot) 
homes on ALR land. During the validity-period of the permits, “preloading” was the only work 
completed on the property. The building inspector found, in both cases, that this work did not 
constitute “construction pursuant to the applicable permit” as contemplated by the building 
bylaw. While no formal reasons were provided to the petitioners, the outcome was 
communicated to them via email and in-person meetings.  

The Court found that the building inspector’s interpretation of the Building Bylaw was 
unreasonable, taking into account the text, context, and purpose of the impugned provisions in 
the Building Bylaw. Because soil densification activities were necessary for the eventual 
construction of the house, the Court held, the activities had to be “construction” under the 
Building Bylaw. The Court further held that the City’s reliance on an explanatory bulletin 
purported to “enlarge the scope of acceptable decision-making” beyond the range allowed by 
the text of the provision. Finally, the Court also found that the City had failed to provide 
“evidence” of the intent and purpose of the expiry provision in the Building Bylaw. 

In 0940460 BC Ltd. v. Burnaby, 2020 BCCA 142, the Court of Appeal considered an argument 
that the City was unreasonable in refusing to issue a preliminary plan approval – a decision 
made by the director of planning under the City’s Zoning Bylaw – aimed at regularizing building 
aspects said to be non-compliant with the Zoning Bylaw. The Court found that Burnaby’s 
decision was reasonable. Interestingly, the Court found that although it was “hampered by a 
lack of consistency in Burnaby’s responses on the building’s compliance with the Zoning Bylaw” 
it would take the various reasons for Burnaby’s decision from the chambers judge’s reasons for 
judgment in the Court below and Burnaby’s argument in the Court of Appeal as the reasons for 
refusal. 

In English v. Richmond (City), 2020 BCSC 1642 [English], the Court considered the decision of a 
building inspector to refuse to issue a building permit for a cannabis production facility located 
in the ALR. The inspector refused to issue the permit on the basis that the proposed structure 
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would not comply with the City’s Zoning Bylaw, which prohibited all cannabis production within 
the City. The case turned on a contested interpretation of section 8 of the Agricultural Land 
Reserve Use Regulation, B.C. Reg. 30/2019, which prevents local governments from prohibiting 
certain kinds of cannabis production. While the reasons provided by the building inspector 
were similar to those which had been provided in Minster, the Court found that there were in 
fact formal reasons for the decision.  

The Court overturned the building inspector’s decision, finding that it was based on an 
unreasonable interpretation of the regulation at issue. The Court was “…unable to find, with 
reference to the words of the regulation alone, that the Building Inspector’s interpretation…is 
obviously wrong”. However, when the Court moved on to consider the “context and purpose” 
of the regulation, it became clear that there was “a single reasonable interpretation of this 
statutory provision”. Notably, the contextual information that the Court considered came in the 
form of extrinsic evidence such as emails from ALC employees to City officials and an ALC Policy 
Bulletin.  

E. Odds and Ends 

Local governments sometimes have occasion to appear before the Property Assessment Appeal 
Board (“PAAB”) and in turn, before the British Columbia Supreme Court on a “stated case”. This 
is one of the few areas where Vavilov has made the law clearer and simpler. Prior to Vavilov, 
the PAAB was entitled to deference. Post-Vavilov – where the Court found that statutory 
appeal mechanisms showed the legislature’s intent that the reviewing court apply an appellate 
correctness standard – the PAAB is no longer shown deference on questions of law.  

In Coquitlam (City) v. British Columbia (Assessor of Area #10 – North Fraser Region), 2020 BCSC 
440, the City appealed the PAAB’s decision that certain lands purchased by the City pursuant to 
an agreement for sale (“AFS”) for use as a public park were not exempt from taxation under 
section 220(1)(b) of the Community Charter. In the PAAB’s view, the exemption in section 
220(1)(b) for lands “vested in or held by” the City did not extend to lands that were purchased 
pursuant to an AFS, until the full purchase price was paid. The Court found in favour of the City,  
taking a different view of the exemption than the PAAB and specifically taking into account the 
objects of the Community Charter:  

[55] …s. 220(1)(b) must be interpreted in light of the objects of the Community 
Charter generally, and s. 220 specifically. Section 3 of the Community 
Charter provides that the statute is intended to provide municipalities with “the 
authority and discretion to address existing and future community needs,” 
and “the flexibility to determine the public interest of their communities and to 
respond to the different needs and changing circumstances of their 
communities.” Section 4 mandates a broad interpretation of the Community 
Charter consistent with those purposes. 
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Had this decision come down before Vavilov, it is quite possible that the Court would have been 
bound to defer to the PAAB’s interpretation of the exemption, even if it disagreed with that 
interpretation.  

In Beedie (Keefer Street) Holdings Ltd. v. Vancouver (City), 2020 BCSC 1441, the petitioner 
applied to convert its judicial review application of the City’s decision to deny a development 
permit into a trial. The petitioner argued that Vavilov “stands for an expansion of the court’s 
role in the judicial process, seemingly more easily pivoting from a summary proceeding to a trial 
process to resolve judicial review issues”. The Court disagreed, declining to convert the 
proceeding. Further, the petitioner foreshadowed an argument it planned to make at the 
hearing that the City’s decision was unreasonable because the Development Permit Board 
“abdicated their responsibility to make a decision” by “simply parroting” the “Con Position” in 
the staff report that was before them.  

Hamilton v. Prince George (City), 2020 BCSC 741 centred on the City’s refusal to grant Ms. 
Hamilton a business licence for a dog breeding business that did not comply with zoning, but 
which she submitted should have been considered to be lawfully non-conforming pursuant to 
the Local Government Act. The Court conducted a “robust” review of Council’s decision to 
refuse the business licence even though no reasons were provided, but found nothing 
unreasonable about its interpretation of the term “kennel”, which was not a permitted use in 
the Zoning Bylaw. This interpretation accorded “both with common sense and the modern rules 
of statutory interpretation”. Ms. Hamilton’s interpretation, on the other hand, which asked the 
Court to distinguish between places where dogs are boarded while their owners are away and 
where dogs are bred, did not win the day.  

IV. CONCLUSION 

With Vavilov the Court’s stated goal was to bring clarity and consistency to the selection of the 
standard of review. In some areas – statutory appeals such as the one at issue in Coquitlam 
above – the Court succeeded. In others, however, this has not been the case. The result to date, 
as expressed in the cases above, has very much been a mixed bag for local governments. While 
the court may grant deference to local governments in areas in which it previously had none 
(Whistler), it may also perform a much more probing review into other kinds of decisions 
(Minster, English). Should local governments wish to avoid some of the uncertainty caused by 
this seminal case, they ought to be live to the values of “justification, transparency, and 
intelligibility” which the case promotes in their decision-making processes.  
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