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FINANCING INFRASTRUCTURE: 
LOCAL AREA SERVICES AND WORKS & SERVICES AGREEMENTS 

I. INTRODUCTION 

One of the most important purposes of local governments is to provide services for the benefit 
of the community.  This core purpose is enshrined in section 185 the Local Government Act 
(“Purpose of Regional Districts”) and in section 7 of the Community Charter (“Municipal 
Purpose”).  Both pieces of legislation use a broad definition of services that includes an 
“activity, work or facility.” While the definition encompasses a vast range of possible 
undertakings, almost all share the same central need: funding.  This is especially true when 
those activities, works, or facilities require infrastructure.  In fact, in the case of some ‘works’, 
the infrastructure practically is the services.   

It is important for local governments to determine how to finance local infrastructure.  There 
are numerous financing tools available for services, including local area services, works and 
services agreements, latecomer charges, development works agreements, development cost 
charges and community amenity contributions, and it is important to evaluate which of these 
tools are most effective for a particular service.  While each of these tools deserves their own 
examination, in this paper we will discuss two specific financing tools—local area services, 
available to municipalities through the Community Charter, and works and services agreements, 
available to local governments through the Local Government Act —both of which focus on the 
provision of services to limited geographical areas within the jurisdiction of a municipality or 
local government. We will examine each of these two financing options in turn, including their 
scope, how and when they are typically used, and their advantages in relation to other 
financing tools. 

II. LOCAL AREA SERVICES 

Unlike services such as libraries, parks, and recreational facilities that are delivered for the 
benefit of the community as a whole, local area services are instead specifically geared toward 
particular neighbourhoods—or even more narrowly, to specified properties within a 
community. Part 7, Division 5 of the Community Charter defines a local area service as a 
municipal service that is paid for in whole or in part by a local service tax that is imposed only 
on the properties within the service area that benefit from the service.1 The only kinds of 
services that municipalities may provide as local area services are (a) services that council 
considers provide particular benefit to part of the municipality, and (b) business improvement 
area services.2  

 
1 Community Charter, s. 210(1). 
2 Community Charter, s. 210(2). 
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We note at the outset that while regional districts also have the power to provide services on a 
local area basis, we have confined our discussion in this paper to the local area service 
provisions of the Community Charter, but would mention that many of the principles we discuss 
are equally applicable to regional districts. 

The rationale for the local area service financing model is to provide local governments with the 
option of allocating the cost of municipal services to those who benefit most directly from 
them. While local governments always retain the option of using general taxation to support 
any municipal service, many local governments prefer to use the general taxation power only 
for those services which they see as benefitting the municipality generally, rather than services 
that have a special benefit for a particular group of property owners.  Where a municipality 
undertakes a service only for the benefit of a specified number of property owners within a 
specified area, the cost is divided among only those property owners who benefit from the 
service. 

Municipalities generally use local area services where a service is required or desirable only to a 
specific neighbourhood or set of properties within a municipality, and the most efficient 
financial method to recover the costs of the service is for the applicable properties in the area 
to share the cost of the service provided, by way of local service tax.  

The inclusion of a property in a local service area creates an increased financial burden on each 
of the included properties’ owners. This has given rise to circumstances where electors have 
challenged the inclusion of their property in a local service area.3 For example, in the decision 
of Yoo v. Cranbrook (City), two property owners disputed the inclusion of their property in a 
local service area, and thus their obligation to pay for the service, on the ground that their 
property did not enjoy the same degree of benefit from the service as their neighbours.4  

The Court found that, even though the property owners did not enjoy as “direct and 
immediate” a benefit as their neighbouring properties from the local area service, this did not 
mean that they gained no benefit at all, and as such, their property was found to be properly 
included in the local service area. This decision now stands for the principle that a property is 
included in a service area if that property receives some benefit from the service, regardless of 
whether the degree of the benefit differs from other properties in that service area. 

The next sections of this paper will guide municipalities through the legislative scheme that 
governs local area services.  

 
3 See for example: Yoo v. Cranbrook (City), 2007 BCSC 1635. 
4 2007 BCSC 1635, at para 15. 
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A. Legal Requirements to Propose a Local Area Service 

Prior to adopting a local area service establishing bylaw, a municipality must have a legally valid 
proposal for the service and its cost recovery methods. A local area service may be proposed 
either by the relevant property owners, or by the municipality’s council. The proposal must take 
the form of a petition to council by the property owners, council initiative subject to petition 
against the service, or by council initiative subject to elector assent.5 The legislative 
requirements of each of these forms of proposals will be discussed in turn. 

1. Petition by Property Owners 

The owners of parcels located in the proposed service area for the service may propose a local 
area service by petitioning council. The Community Charter establishes strict requirements for 
the content that must be included in the petition, as well as its “sufficiency and validity”. As 
regards to the content, each page of a petition must: 

▪ Describe the service in general terms; 

▪ Define the boundaries of the local service area; 

▪ Provide an estimate of the costs of the service; 

▪ If it is proposed that the municipality borrow for the purposes of the service and 
all or part of the costs of the borrowing are to be recovered by means of the 
local service tax, indicate: 

· The total amount proposed to be borrowed under the bylaw 

· The maximum term for which the debentures may be issued, and 

· The portion of those costs that are to be recovered by a local service tax; 

▪ Indicate the proposed methods of cost recovery for the service, including the 
form of local service tax and the portion of the costs of the service that are to be 
recovered by the local service tax; 

▪ If applicable, indicate what portion of the costs are proposed to be recovered by 
a general municipal tax; and, 

▪ Include any other information that council requires.6 

 

 
5 Community Charter, s.  211(1). 
6 Community Charter, s. 212(2). 
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In addition to the above requirements, a petition must be certified as “sufficient and valid”.7 To 
be certified as such, two requirements must be met. First, the petition must be signed by the 
owners of at least 50% of the parcels within the specified service area that would be subject to 
the local service tax.8 Second, the persons signing the petition must make up the owners of 
parcels that, in total, represent at least 50% of the assessed value of land and improvements 
that would be subject to the local service tax.9 If a petition fails to meet either of these two 
requirements, then the petition cannot be sufficient and valid. For example, if a petition is 
signed by 60% of the owners of the parcels that would be subject to the local service tax, but 
the remaining 40% of the owners own parcels that represent more than 50% of the assessed 
value of land and improvements that would be subject to the tax, the petition is not sufficient 
and valid. 

For the purposes of the first requirement, if a parcel is owned by two or more people, those 
owners are considered as one vote for the purpose of the petition, and the majority of the 
owners of each parcel must sign the petition in order for their signature to be counted.10  

A municipality’s corporate officer has the responsibility to determine the sufficiency and validity 
of a petition to council, as well as to certify this determination.11 Given that this determination 
is final and conclusive,12 corporate officers should carefully examine each petition to ensure 
that it contains all the information set out in (a) through (g) of section 212(2) of the Community 
Charter, and determine whether both criteria for establishing “sufficiency and validity” have 
been met. 

2. Council Initiative 

Alternatively, a municipal council may propose to undertake a local area service on its own 
initiative. This option is most useful in circumstances where municipal staff, rather than the 
property owners of the parcels, identify a particular service that is required or desirable within 
an area. Municipalities often propose local area services for services such as water or sewer 
works or improvements.  Where a council chooses to proceed by way of its own initiative, it can 
do so in one of two ways: either subject to a petition against the local area service, or subject to 
elector assent.  Either option provides an opportunity for residents in the proposed service area 
to challenge the initiative.   

 
7 Community Charter, s. 212(3). 
8 Community Charter, s. 212(3)(a). 
9 Community Charter, s. 212(3)(b).  
10 Community Charter, s. 212(6)(a). 
11 Community Charter, s. 212(4). 
12 Community Charter, s. 212(5). 
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(a) Council Initiative Subject to Petition Against 

As a mandatory pre-requisite to establishing a local area service by council initiative, council 
must fulfill the notice requirements in section 213(2). Notice is considered sufficient only if it 
includes the specified information in that section and is published in accordance with section 94 
of the Community Charter, as well as separately issued by mail to the address in the assessment 
roll of each of the owners of the parcels that would be subject to the local service tax.13 The 
importance of these notice requirements was underscored by the Court of Appeal in the 
decision of Mosaic Enterprises Ltd. et al v. City of Kelowna.14 That decision involved an 
insufficient notice package. The City had provided property owners with a notice that simply 
referred to the proposed local area service as a “parkade”, a description that was inconsistent 
with the plans enclosed in the notice package. 

After Council adopted the local area service establishing bylaw, the petitioner property owners 
applied to have the bylaw quashed on the basis of Council’s failure to comply with the statutory 
notice requirements under the former section 213(2) of the Act. The Court noted that the 
purpose of the notice requirements in section 213(2) is for each owner “to come to an 
informed conclusion as to the advisability of the work in relation to the cost thereof and then 
decide whether to petition against the proposal.”15 In light of this purpose, the Court found that 
the word “parkade” was not a sufficient description of the service: rather, its size and capacity 
are main features of the work that should have been included in the description.16 Further, the 
description of the proposed location of the building, at a specified intersection, was not 
sufficient. The Court quashed the establishing bylaw, finding that the information in the notice 
was not sufficient enough to meet the legislative requirements. 

Unless council receives a certified “sufficient and valid” petition against its proposed service 
within 30 days after its second notice publication pursuant to section 94, council may proceed 
with adopting a service establishing bylaw.17 However, if council does receive a petition against 
the local area service, council will not be able to proceed with the service and will be restricted 
from proposing the same local area service again for a period of one year following receipt of 
the petition.18 

 
13 Community Charter, s. 213(2). 
14 [1979] 15 BCLR 327, [1979] BCJ No. 2125 (B.C.C.A.). 
15 Ibid., at para 18. 
16 Ibid., at para 23. 
17 Community Charter, s. 213(4). Note that the rules under s. 212 (3) through (6) apply to a petition against a local 
area service. 
18 Community Charter, s. 213(6). However, if a local government proposes a new local area service within the one-
year period and the service is varied from or less expensive than the originally proposed service, this restriction will 
not apply: 213(7). 
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(b) Council Initiative Subject to Elector Assent  

The other way council may propose a local area service is by its own initiative subject to elector 
assent. Notably, this option is not available for the establishment of business improvement area 
services. If council selects this option, the service establishing bylaw may only be adopted with 
the assent of the electors in the service area. Requirements relating to elector assent are set 
out in Part 4, Division 2 of the Community Charter. 

B. Service Establishing Bylaws 

Where the above pre-requisites for proposing a local service area are met, the next step to 
establish the service is to adopt a local area service establishing bylaw. The bylaw must clearly 
include all of the following information: 

▪ Describe the service; 

▪ Define the boundaries of the local service area; 

▪ Identify the methods of cost recovery for the service, including the form of local 
service tax and the portion of the costs of the service that are to be recovered by 
the local service tax; and, 

▪ If applicable, identify the portion of the costs of the service that are to be 
recovered by a general property tax.19 

The validity of the establishing bylaw depends on the bylaw conforming with all applicable 
statutory requirements, and so care has to be taken to ensure that all of the statutorily 
required information above is clearly included in the bylaw. 

C. Loan Authorization Bylaws  

If a municipality will borrow money for the cost of a local area service, it must also adopt one or 
two loan authorization bylaws, depending on whether the municipality intends all or part of the 
costs of borrowing for the local area service to be recovered by a local service tax. If a 
municipality intends all the costs of borrowing to be recovered by local service taxes, approval 
of the electors under section 180 is not required for the loan authorization bylaw, but the 
borrowing must have been proposed by the petition or council initiative, or the bylaw must 
have received assent of the electors under section 214.20 However, if only part of the costs of 
borrowing for the local area service are to be recovered by local service taxes, two separate 
loan authorization bylaws will be required: one bylaw to authorize the borrowing to be 
recovered by the local service tax, and a second to authorize any borrowing to be recovered by 

 
19 Community Charter, s. 211(2). 
20 Community Charter, s. 217(1). 
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any other means, with the latter bylaw to be adopted in accordance with Part 6 of the 
Community Charter [Financial Management].21 

D. Changing Boundaries of Local Area Services  

The Community Charter authorizes municipalities to change the boundaries of existing local 
service areas. This may be accomplished by either adding or reducing individual parcels from 
the area, or by merging two or more service areas together.  

1. Adding or Reducing Parcels  

For various purposes, municipalities may decide to add or remove parcels within a local service 
area that receive the service and are subject to the local service tax. In order to do this, council 
must amend the applicable service establishing bylaw in accordance with the statutory 
requirements in section 218.  

Before proceeding with a bylaw amendment to expand or reduce a local area service, all the 
requirements in sections 211 through 214 for proposing a local area service must first be met, 
but only in relation to the area to be added or removed from the existing local service area. 
Consider the following example: if the owners of ten parcels wish to be added to an existing 
service area of 60 parcels, the owners of the ten parcels to be added must bring forward a 
petition to council that is signed by a threshold of at least five of the ten parcels, and those five 
parcels must represent at least 50% of the assessed value of land and improvements within the 
total area that is proposed to be added. However, there is no requirement for the existing 60 
parcels in the current local service area to approve the proposed addition.  

A further requirement of enlarging or reducing a local service area is that the liabilities already 
incurred on behalf of the area are to be borne by all the owners of the parcels in the area as 
enlarged or reduced.22 This proportional cost-sharing requirement was discussed in the 
decision of Ridley Bros. Development Co. v. Colwood (City)23, which involved an unauthorized 
expansion of a sewer system local area service. In that case, the City permitted two additional 
property owners to connect to the service in exchange for cash gifts of over $600,000, an 
amount far in excess of their approximately $200,000 proportionate contribution for the 
service. The Court found that the City’s local service area expansion ran afoul of the procedural 
requirements and was “technically illegal:” 24 it didn’t matter that the new owners paid the 
excess amount voluntarily, because nothing in the Community Charter authorized the City to 
circumvent the proportionate cost-sharing requirement in section 218(3). The Court held that in 
accepting cash in exchange for the acquisition of the service, the City had effectively sold 
municipal services at a profit, contrary to the legislative scheme.25 The Honourable Madam 

 
21 Community Charter, s. 217(2). 
22 Community Charter, s. 218(3). 
23 2006 BCSC 1141 [Ridley]. 
24 Ridley, at para 11. 
25 Ibid, at para 25. 
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Justice Baker confirmed this decision in Karger v. Colwood (City), finding that, just as a 
municipality cannot “sell” or allocate its interest in a local area service, such as sewer capacity, 
private individuals also cannot have a proprietary interest in the service.26   

2. Merging Local Service Areas  

A municipality is also authorized, by bylaw, to merge two or more existing local service areas 
into a single local service area.27 The bylaw merging the two areas may provide that the 
repayment of any outstanding debt of one or more of the merged local service areas is to 
continue to be borne only by the applicable former local service area.28 

To establish a bylaw to merge local area services, the section 211 requirements for establishing 
a local area service do not apply, but only if any of the following conditions apply: 

▪ There is no outstanding debt of any of the local service areas to be merged; 

▪ The outstanding debt of each of the local service areas is kept separate; or, 

▪ The service establishing bylaw already includes a provision for merger with one 
or more of the other local service areas, and the merger is in accordance with 
that provision.29 

However, if none of the above situations is applicable, then all the procedural requirements in 
section 211 through 214 must be met before adopting the new bylaw. Further, section 219(4) 
imposes an additional requirement that is specific to merging local area services: the approval 
of the electors must be obtained separately for each of the local service areas that is to be 
merged. 

In the decision of Ridley Bros. Development co. v. Colwood (City)30 (a different Ridley Bros case 
from the one noted above), a local service area merging bylaw was set aside for failing to follow 
the section 219(4) procedural requirements. That case involved a petition to merge two local 
service areas—a sewer collection system and an adjacent trunk sewer system—and each of 
their outstanding debts, into one new local service area. The Court found that the petition did 
not comply with section 219(4). The certificate of sufficiency simply identified that over 60% of 
the owners in the proposed new area, rather than a majority in each of the two separate areas, 
had signed the petition. The Court held that this procedural insufficiency constituted sufficient 
grounds to set aside the bylaw.  

 
26 Karger v. Colwood (City), 2009 BCSC 225, at para 24. 
27 Community Charter, s. 219(1). 
28 Community Charter, s. 219(2). 
29 Community Charter, s. 219(3). 
30 2010 BCSC 670. 
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E. Local Service Taxes 

Subject to properties that are exempt from taxation under Part 7 of the Community Charter, 
each parcel within a local service area must be subject to the local service tax that is imposed to 
recover all or part of the costs of the service. The cost may be recovered by means of either a 
property value tax,31 a parcel tax,32 or both.33 If a property value tax or parcel tax will be used 
to cover only part of the costs of the service, a municipality may recover the remaining cost of 
the service by any other source of municipal revenue. The applicable cost recovery must be set 
out in the local area service establishing bylaw. 

In the decision of O’Flanagan v. Rossland (City),34 the Court confirmed that a municipality may 
recover the costs of a local area service by way of a parcel tax that was based on the taxable 
area and maximum build-out potential under the City’s zoning bylaw.  The Court reasoned that 
this method of taxation was consistent with the requirements under section 202(2)(a) and 
202(3) of the Community Charter, as the zoning density and potential build-out factors were 
based on the physical characteristics of the property. The effect of this approach in O’Flanagan 
was that the owners who gained the most benefit from the local area service would pay a 
proportionally higher tax for the service. 

Further, the Court in O’Flanagan held that, for the purposes of section 200(3)(b), it was 
sufficient that the City’s local service area establishing bylaw set out the general framework and 
methodology of the tax, rather than permanently establishing a set rate of tax per unit of 
taxable area. The Court reasoned that the tax payable in any given year could vary depending 
on the proportion that each parcel’s taxable area to the total area of the local service area, so 
any adjustments to the taxable area may alter a particular parcel’s proportion of amortized 
amount to be paid in each year. The Court noted that section 208 of the Community Charter 
provides for annual review and authentication of the parcel tax roll, and permits a parcel owner 
to apply for an amendment to the parcel tax roll.  

 
31 Governed by Division 3, Part 5 of the Community Charter. 
32 Governed by Division 4, Part 5 of the Community Charter. 
33 Community Charter, s. 216(1). 
34 2009 BCCA 182. 
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F. Business Improvement Area Services 

Business improvement area services are a subtype of local area services that a municipality can 
provide. As an exception to the general prohibition against assistance to business,35 council 
may grant money to a corporation or other organization that has the planning and 
implementation of a “business promotion scheme” as one of its aims, functions or purposes.36 
For the purpose of the Community Charter, “business promotion scheme” is defined to mean 
one or more of the following: 

▪ Carrying out studies or making reports respecting one or more areas in the 
municipality where business or commerce is carried on; 

▪ Improving, beautifying or maintaining streets, sidewalks or municipally owned 
land, buildings or other structures in one or more business improvement areas; 

▪ The removal of graffiti from buildings and other structures in one or more 
business improvement areas; 

▪ Conserving heritage property in one or more business improvement areas; and, 

▪ Encouraging business in one or more business improvement areas.37 

A business improvement area service may be initiated either by petition of property owners in 
compliance with section 212, or by council initiative subject to petition against, in compliance 
with section 213.  

When the requirements to initiate the service area have been met, the business improvement 
area service establishing bylaw must identify the applicable organization and business 
promotion scheme for which the money will be granted, the maximum amount of money to be 
granted over a specified term, and conditions and limitations, if any, on the expenditure of the 
funds by the organization.38 Certain restrictions on expenditures are required by the legislation: 
specifically, the funds may only be spent by the organization to which the funds are granted; 
and the organization will be required to use the money provided only in accordance with the 
conditions set out in the bylaw, and only for the business promotion scheme described by the 
establishing bylaw.39   

 
35 Community Charter, s. 215(4). 
36 Community Charter, s. 215(2). 
37 Community Charter, s. 215(1). 
38 Community Charter, s. 215(5). 
39 Community Charter, s. 215(6). 
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Either all or part of a grant paid to the organization must be recovered by way of a property 
value tax, a parcel tax, or a tax based on any factor set out in the establishing bylaw, imposed 
within the service area.40  The tax may only be imposed on land or improvements, or both, that 
are used to operate those classes of business specified in the bylaw, or classified as Class 5 
[light industry] or Class 6 [business or other] property class.41 The establishing bylaw may also 
prescribe different tax rates for different classes of businesses within the service area.42 

III. WORKS AND SERVICES AGREEMENTS 

A. The legislation – Local Government Act 

Works and services agreements are contractual arrangements between property owners 
(typically a developer) and a local government (including local trust committees as per section 
29 of the Islands Trust Act) for the provision of … you guessed it, works and services.  These 
agreements are governed by Division 11 of Part 14 of the Local Government Act.  It starts with 
section 506 of the LGA, which empowers local governments to regulate and require the 
provision of works and services in respect of new subdivisions within their boundaries which 
typically include roads, water, sewage, and drainage.  More specifically, under section 506, the 
local government may: 

▪ Regulate and prescribe minimum standards for the dimensions, locations, 
alignment and gradient of highways in connection with subdivisions of land; 

▪ Require that, within a subdivision, highways, sidewalks, boulevards, boulevard 
crossings, transit bays, street lighting or underground wiring be provided, 
located and constructed in accordance with the standards established by the 
bylaw; and, 

▪ Require that, within a subdivision, a water distribution system, a fire hydrant 
system, a sewage collection system, a sewage disposal system, a drainage 
collection system or a drainage disposal system be provided, located and 
constructed in accordance with the standards established in the bylaw. 

A bylaw under section 506 only applies to the subdivision of “land” and so does not apply at all 
to building strata subdivisions under the Strata Property Act.  Section 506 (3) also makes 
subsection (1) (b) and (c) of section 506 inapplicable to bare land strata subdivisions under the 
Strata Property Act.  

 
40 Community Charter, s. 216(1)-(2). 
41 Community Charter, s. 216(3)(a). 
42 Community Charter, s. 216(3)(b). 
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There are a number of distinct powers conferred by section 506.  First under subsection (1), the 
local government may prescribe the standards for works provided in relation to a subdivision of 
land. The authority to set standards extends to works and services of the kinds specified in 
section 506, even if the requirement for the provision of the works and services arises under a 
different part of section 506 or pursuant to the separate authority of the approving officer.  

Second, the local government has the power under subsection (1) to require the provision of 
works of the kinds described in paragraphs (b) and (c).  This allows a local government to 
include in its subdivision bylaw a requirement that new lots be serviced by specified works.  

Third, under subsection (8), a local government has the power to require, as a condition of the 
approval of a subdivision or the issue of a building permit that specified works and services be 
provided “on that portion of a highway immediately adjacent to the site being subdivided or 
developed, up to the centre line of the highway.”  This power may be exercised by resolution 
on a case by case basis (although many local governments include blanket provisions in their 
bylaws invoking it).  The subsection (8) power is subject to the limitation in subsection (10), 
which provides that requirements under subsections (8) and (9) may only be made “to the 
extent they are directly attributable to the subdivision or development” at issue and must not 
include DCC works, unless the owner agrees to provide them.  In some cases, it is difficult to 
determine whether the need for a particular offsite work can be fairly attributed to the 
development at issue. 

Fourth, under subsection (9) the local government may, as a condition of the issue of a building 
permit, require that the owner of the land being developed provide works and services on the 
site being developed in accordance with the standards set out in its section 506 (1) bylaw. As 
noted above, this power is also subject to the limitation in subsection (10). 

Fifth, under subsection (6), if there is a community water or sewer system available to a site 
being subdivided, and the local government bylaw requires the subdivider to provide a water 
system or sewage collection system under subsection (1) (c), then the local government may, 
by bylaw, require that the new onsite system be connected to the community system. 

And finally, under subsection (7), if a community water system is not available, the local 
government may require that each parcel to be created by subdivision has a source of potable 
water at a rate established by bylaw. 

When questions arise about the scope of a local government’s authority in relation to the 
imposition of works and services requirements under section 506, it is essential to identify 
which of the above-noted subsections is the source of the purported authority. 

Section 509(1) of the Local Government Act states that, subject to subsection (2), any works and 
services required to be built by the owner must be constructed prior to approval of the 
subdivision or issuance of the building permit.  Under section 509(2), approval of a subdivision 
or issuance of a building permit may be granted if the owner provides security in a form and 
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amount established by bylaw or, if no amount is established by bylaw, in the form and amount 
satisfactory to the approving officer or building inspector, giving regard to the cost of installing 
and paying for all of the works and services, and enters into a works and services agreement to 
construct the works and services by a certain date.  In most cases, owners seek to engage the 
subsection (2) exception and obtain approval of the subdivision or issuance of the building 
permit before the required works and services are constructed.  

Where the owner and the local government enter a works and services agreement in 
accordance with section 509, the Local Government Act is explicit in stating that failure to 
construct the required works and services by the date set out in the agreement results in the 
forfeiture of the security.  Because many developers wish to begin development prior to 
completing all of the required works and services, it is common for them to enter into works 
and services agreements.   

If the local government does not specify the form and amount of security by bylaw, section 509 
(2) leaves it to the discretion of the approving officer or building inspector to determine the 
form and amount of security. Taking security in a reliable form and in an amount sufficient to 
cover any default by the owner in constructing the required works and services is of course 
critically important given the risks associated with not taking sufficient security.  The alternative 
to taking sufficient security is the potential of needing to rely on the contractual obligations set 
out in the works and services agreement.  This means wading into the uncertain world of 
construction litigation, which can often end up being expensive and unsatisfying.   

While it may seem unlikely that no security would be taken, we note that careful consideration 
should be given to what amount of security is sufficient.  As noted above, local governments 
have two methods when it comes to setting security for a works and services agreement: a 
bylaw under section 506, which sets the form and amount; or, when that is not addressed 
under the bylaw, the approving officer or building inspector (depending on the situation) will 
set the form and amount with regard to the cost of installing and paying for all of the works and 
services required by the bylaw. 

As a final note on securing the benefits that are to be provided by a works and services 
agreement, while the Local Government Act states that the security may be forfeited if the 
works and services are not provided on time, the terms of the works and services agreement 
typically allow the local government to require a warranty period and access the security should 
there be a premature failure of the works and services.  This can provide extra security to a 
local government, but it is important to remember that these contractual obligations are 
between the owner and the local government.  If the security is used up, and the 
owner/developer that signed the agreement no longer exists, the local government may face 
substantial hurdles in recovering damages related to repair of faulty infrastructure.  That is 
another reason to take sufficient security and ensure that the terms of the agreement are 
satisfied before granting final approval of the work. 
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B. Latecomer Agreements  

As an exception to the rule that the works and services may only be directly related to the 
subject lands is section 507 of the Local Government Act, which allows a local government 
(sorry Islands Trust, the authority under section 507 and 508 have not been extended to local 
trust committees under section 29 of the Islands Trust Act) to require that an owner of land 
being subdivided or developed construct excess or extended works and services.  Excess or 
extended services are defined in the LGA as: 

▪ A portion of a highway system that will provide access to land other than the 
land being subdivided or developed, and, 

▪ A portion of a water, sewage or drainage system that will serve land other than 
the land being subdivided or developed. 

The Local Government Act requires that the excess or extended services either be paid for by 
the local government directly, or, if the local government considers the cost for providing a 
portion or all of these services to be excessive, by the landowner who constructs them.   

Where the owner is required by the local government to pay for these excess services, section 
508 requires the local government to impose and collect latecomer charges as a condition of an 
owner connecting to or using the extended or excess service, and to remit the money gathered 
through latecomer charges back to the owner who paid for the excess or extended services. 

The latecomer system provides local governments an opportunity to anticipate future needs 
and assess to what extent the installation of the infrastructure supporting that development is 
initially borne by the taxpayer or by the owner of land already obligated to provide works and 
services.  By relying on the latecomer agreement, the municipality can choose to rely on its own 
borrowing capacity, or where it deems the cost excessive, it can shift that burden to a land 
owner.  With the latecomer system, regardless of the answer, the local government will be 
obliged to collect and remit those payments for 15 years, meaning that so long as the future 
development proceeds within the lifespan of the latecomer agreement, the eventual cost is 
borne by the actual users.   

Because the Local Government Act does not require that the latecomer system be supported by 
bylaws, decisions around whether excess or extended services should be built, whether the cost 
to provide them is excessive, and how the latecomer charges are assessed may be delegated to 
staff.  However, not everything can be delegated in relation to the latecomer system.  For 
example, the standards that will apply to the excess or extended works are set by a bylaw 
under section 506, and so they cannot be delegated.   

The drawbacks related to the latecomer system originate mostly from the awkward terms of 
administration and technical determinations, though we prefer to think of them not as 
drawbacks, but rather as complications needing attention.  As noted above, many of these 
determinations can be delegated to staff. 
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As a starting point, the local government must identify what portion of the services are excess 
and extended.  In many cases this will be obvious.  The portion of the watermain that services 
neighbouring lands is excess.  That means that when a watermain is built along undeveloped 
property so as to link a newly developing property, the portion of the watermain leading up to, 
but not actually directly at the new development, would qualify as excess or extended services.  
But what about a situation where the watermain was built through and to the edge of a 
property, in anticipation of future connections?  This was partially answered in 618061 B.C. Ltd. 
v. The Village of Anmore43.  In this case, the developer of the subject property (“Developer 1”) 
had failed to construct a roadway across its property to connect a neighbouring property also 
undergoing development.  The neighbouring property owner (“Developer 2”) constructed this 
roadway and the Village determined that this portion constituted an extended service subject 
to latecomers charges, eventually being attributed back to Developer 1.   

Next, the local government must determine how to apportion the excess or extended services 
and what charge should be applied to latecomers.  In Okanagan Land Development Corp. v. 
Vernon (City)44 (Okanagan Land Development), the Court of Appeal affirmed that latecomer 
charges may be applied to individual units, rather than upon a parcel at large.  In Okanagan 
Land Development, the City of Vernon decided that latecomer charges would initially be 
apportioned on a per parcel basis, but that they could subsequently be charged to the 
individual units built on any single parcel.  The number of units was determined by the City as it 
thought feasible for development.  As such, on a parcel with 20 potential units, there were 20 
individual charges that would apply as each unit was developed.  This was objected to by the 
developer, who argued that all 20 charges should be applied upon the triggering of a latecomer 
charge by any single development on each parcel (i.e., as soon as parcel begins development 
the charge related to the whole parcel should be levied, rather than the City waiting for each 
individual unit to begin).   The Court of Appeal ruled that the system devised by the City was 
reasonable, despite alleged discrimination against the “first comer” who might lose out in cost 
recovery should not all of the units be developed and therefore not all of the latecomer charges 
be collected. 

The Court noted that the legislation (then section 939(5)(b), now section 508(1)(b)) states that 
the City must “determine the part of the excess service that it considers will benefit each 
parcel”.  The Court of Appeal said the following: “Thus, the municipality is expressly given the 
power to determine the part of the excess service it considers, in its discretion, will benefit each 
parcel. The legislation expressly contemplates, by referring to ‘each parcel’, that the benefit 
may vary from parcel to parcel”.  

 
43 2008 BCCA 205 
44 2012 BCCA 332 
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A further complication is when to charge the latecomer fee.  The Local Government Act requires 
only that the charge be a condition of connection to or use of the works but this does not mean 
it must be charged at connection or use.  As such, a local government could make the charge 
payable at subdivision approval or the building permit phase.  This can simplify the process for 
the local government as these are typically easier to monitor than when the connection is 
actually made or when use commences.   

Despite the above complications, the latecomer system does not leave much of the 
arrangement up for negotiation if the land owner pays.  When a land owner is obligated to pay 
for excess or extended services by a local government, the Local Government Act requires that 
the local government determine what portion of the services are excess or extended, 
determine which part of the excess or extended services benefits each parcel of land that is 
served, impose the latecomer charge that results, and pay to the owner the portion they are 
owed pursuant to the Act.  Further, those charges are subject to interest at a rate set by the 
local government.  This interest rate must be established by bylaw, another non-delegable 
power.  Since all of these steps are mandatory, the agreement itself is not even a necessity of 
the Act, it is just one way these arrangements may be set.  The benefit is that they confirm the 
rights and obligations of the parties.   

The only portion of the system that is clearly left to the parties to decide together is the 
duration of the collection period.  While the Act sets the maximum period of collection, it 
otherwise leaves it to the parties to agree to the collection term, although the Act also specifies 
that if the parties are unable to agree to a term, the matter is to be determined under the 
Arbitration Act.  

IV. FINAL THOUGHTS 

As discussed above, local area services and works and services agreements are two options 
available to local governments for financing local infrastructure and services.  Both are suited to 
the provision of services when only localised services are necessary, as opposed to across the 
entire jurisdiction, and each has their own particular circumstances that suit their 
implementation.  Works and services agreements are best suited to financing infrastructure 
itself, such as roads, water, sewer, and drainage, and are limited to subdivision of land or 
development requiring building permits.  Local area services are broader in the scope of 
services they can provide, but have additional restrictions on their implementation and require 
greater community consensus, as they have an ongoing nature.   

Prior to establishing either of these financing tools, it is important to understand their nature 
and enabling legislation, so that they can be effectively used in each circumstance. 
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