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I INTRODUCTION

Local governments routinely deal with individuals and businesses that do not comply with their
bylaws. Sometimes, local governments receive complaints from citizens about bylaw infractions
that affect them as well. These situations can be challenging to navigate; however, local
governments are afforded with various tools and strategies to address non-compliance of their
bylaws. In this paper, we provide an overview of different approaches and strategies local
governments can utilize to deal with these kinds of situations. These include investigations,
tickets, formal demands, enforcement by the courts, and contempt. While this is not meant to
be an exhaustive list of available steps for the enforcement of bylaws, it serves to provide an
overview of what can be available to local governments generally.

l. COMPLAINTS AND INVESTIGATIONS
A. Complaints

Local governments often receive complaints from individuals about bylaw contraventions that
they have observed. Usually, these complaints arise especially when the contraventions affect
that individual. For example, construction activities that are in progress without appropriate
permits can affect a neighbour’s peace and enjoyment, and can prompt that individual to
submit a complaint to the local government.

Often local governments become aware of bylaw contraventions through these complaints.
Based on these complaints, a local government will then be faced with the decision as to
whether to enforce against these bylaw contraventions or not. In making this decision, local
governments would typically investigate the complaint to determine whether bylaw
contraventions have actually taken place, and the extent of the contraventions to determine
whether the local government ought to proceed with enforcement.

B. Inspections
1. Authority to Inspect

Inspections are often necessary when bylaw contraventions are in relation to private property.
These may come up in the context of building bylaw contraventions with respect to permits and
construction, and zoning bylaw contraventions with respect to use of property.

The authority for a local government to enter onto property is provided by Section 16 of the
Community Charter:

16(1) This section applies in relation to an authority under this or another
Act for a municipality to enter on property.
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(2)

The authority may be exercised by officers or employees of the

municipality or by other persons authorized by the council.

(3)

Subject to this section, the authority includes authority to enter on

property, and to enter into property, without the consent of the owner or
occupier.

(4)

(5)

Except in the case of an emergency, a person

(a) may only exercise the authority at reasonable times and in a
reasonable manner, and

(b) must take reasonable steps to advise the owner or occupier
before entering the property.

The authority may only be used to enter into a place that is occupied as

a private dwelling if any of the following applies:

(6)

(a) the occupier consents;

(b) the municipality has given the occupier at least 24 hours'
written notice of the entry and the reasons for it;

(c) the entry is made under the authority of a warrant under this or
another Act;

(d) the person exercising the authority has reasonable grounds for
believing that failure to enter may result in a significant risk to the
health or safety of the occupier or other persons;

(e) the entry is for a purpose referred to in subsection (6) (a) in
relation to regulations, prohibitions or requirements applicable to the

place that is being entered.

Without limiting the matters to which this section applies, a

municipality may enter on property for any of the following purposes:

(a) to inspect and determine whether all regulations, prohibitions
and requirements are being met in relation to any matter for which the
council, a municipal officer or employee or a person authorized by the
council has exercised authority under this or another Act to regulate,
prohibit and impose requirements;
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(b) to take action authorized under section 17 (1) [municipal action
at defaulter's expense];

(c) in relation to section 18 [authority to discontinue providing a
service], to disconnect or remove the system or works of the service;

(d) to assess or inspect in relation to the exercise of authority
under section 8 (3) (c) [spheres of authority — trees].

There are notice requirements provided by Section 16 of the Community Charter in order for a
local government to rely on this authority. Unless for an emergency situation, a local
government must only exercise its authority at reasonable times in a reasonable manner, and
must take reasonable steps to provide notice to the owner or the occupier of the property.

If a local government seeks to enter a place that is occupied as a private dwelling, at least one
of the following conditions must be met:

. The local government has obtained consent from the occupier;

. The local government has provided the occupier at least 24 hours’ written notice
of the entry and the reasons for it;

. The local government has obtained a warrant for entry;

. There are reasonable grounds to believe that the failure to enter may result in a
significant risk to the health or safety of the occupier or other individuals; or

. The entry is required to inspect and determine whether requirements are being
met as a result of a direction of council, or officers, employees, or person
authorized by council, when the local government has exercised authority to
regulate, prohibit, and impose requirements.

In an emergency situation, local governments may enter private property, absent notice or
consent, if there are reasonable grounds to believe that there are significant risks of harm to
the occupier or other individuals.

In situations where there is a risk of local government officials or staff being denied entry
despite exercising the authority to enter and inspect a property, or there is a risk of safety or
violence, local governments may obtain an entry warrant and seek to have an RCMP member
or police officer present to keep the peace. Local governments can obtain entry warrants,
which are similar to search warrants, pursuant to section 275 of the Community Charter.

It is important for local governments to ensure that they have the authority to enter private
property prior to entering to investigate that property. This is especially the case for private
dwellings, which have certain conditions that need to be met. If a local government officer or
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employee does not have proper authority to enter and inspect a property, the entry onto that
property would constitute a trespass. The local government, in this circumstance, could face a
claim against them for trespass.

2. Duty to Inspect

Local governments can also face liability when they fail to properly carry out building
inspections. The extensive role of municipal building officials in permitting and inspection
processes, and the risk of health and safety consequences have led the courts to impose liability
against these local governments when building inspections are not properly carried out. The
most common cause of action in such cases is negligence.

Where a local government makes a policy decision to inspect construction projects and enforce
the provisions of the Building Code, it “owes a duty of care to all who it is reasonable to
conclude might be injured by the negligent exercise of [its] inspection powers” (see Ingles v.
Tukaluk Construction, 2000 SCC 12). Third parties, such as purchasers of properties with
deficient construction, are often the plaintiffs in these cases, as they have “no say in the actual
construction of a building that proves defective. It is therefore reasonable that they should be
entitled to rely on the municipality to show reasonable care in inspection of the progress of the
construction” (see Rothfield v. Manolakos, 1989 CanlLii 17 (SCC)).

For local governments that have implemented bylaws and policies to inspect construction
projects, these local governments are bound to implement this decision with the care that
would be expected of an ordinary, reasonable, and prudent local government in the same
circumstances. While building officials are not expected to discover every latent defect in a
project, a local government may be found liable for “those defects that it could reasonably be
expected to have detected and to have ordered remedied” (see Breen v. Lake of Bays
(Township), 2022 ONCA 626).

In Cumiford v. Powell River, 2001 BCSC 960, the Court found that a municipality was liable for
health and safety items including foundation and framing deficiencies. The municipality was not
held liable for some other items, including window flashing and caulking, roofing, and plumbing
deficiencies, as these fall outside the scope of what would be reasonably expected to have
been detected and ordered remedied.

Building inspections and contraventions in relation to building bylaws, and relevant safety
codes, are areas in which local governments ought to be prudent and take reasonable steps in
fulfilling their duties, as liability may flow in situations where negligence can be proven against
local governments in its fulfilment of these duties.
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. ISSUING TICKETS

A local government may also consider issuing tickets by way of Bylaw Offence Notice tickets
(“BONs”), Municipal Ticketing Information tickets (“MTIs”), or Long Form Information tickets.

Most local governments have the authority to establish an adjudication system under the Local
Government Bylaw Enforcement Act. Such a local government may establish, by bylaw, that
certain bylaw contraventions be enforced by way of BONs, and these tickets would be subject
to the adjudication process established by that local government in its bylaws. This simplifies
the process for local governments to issue and enforce tickets and fines to individuals or
businesses that contravene municipal bylaws. Typically, after a BON ticket is issued by the local
government, the individual or business receiving the ticket has 14 days to request adjudication.
If adjudication is requested, the matter is referred to a screening officer prior to the scheduling
of an adjudication before an appointed adjudicator. Currently, BONs may be issued for fines up
to $500.

A local government also may issue MTIs to individuals contravening municipal bylaws. MTls are
issued in a similar form to BONs; however, MTlIs are processed through a different procedure,
which is provided by the Offence Act. Once MTIs are issued to an offender, the offender has 14
days to either pay the fine, or to dispute the ticket by way of notice of dispute. If a notice of
dispute is not issued, the offender is deemed convicted of the offence. However, if a notice of
dispute is issued, the matter proceeds to the BC Provincial Court to be heard in front of a judge.
The local government must file the ticket with the Provincial Court along with the bylaw
enforcement officer’s report. The court registry will then schedule a hearing, where the validity
of the ticket would be determined by a judge.

Both BONs and MTIs may also be registered as judgments in Provincial Court, and subsequently
registered in the Land Title Office as a judgment on title of property owned by the offender.
Tickets can be a useful tool to deter further contraventions of municipal bylaws by individuals
or businesses.

A local government may also establish summary conviction penalties for offences against
bylaws that include fines and imprisonment; the authority to do this is provided by Section 263
of the Community Charter. These offences may be pursued by way of long form informations,
which can provide for a maximum fine of up to $50,000. These charges must be pursued
through the BC Provincial Court, and typically involves the offender having to attend an initial
appearance, an arraignment hearing, a trial confirmation hearing, and a trial.

V. DEMAND LETTERS

A demand, or cease-and-desist, letter is a formal document sent by one party to another, that
informs the receiving party they are in contravention of a law, in this case a bylaw, and demand
that they stop the contravention. A demand letter usually warns that the writing party will take
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further action, such as legal proceedings, if the contravention is not stopped by a certain date.
It is often appropriate to send a demand letter when the local government has performed an
investigation and concluded that a party has contravened a bylaw and previous attempts to
cease the contravention, such as informal warnings and ticketing, have been ineffective.

The potential outcomes of sending a demand letter are that the contravention stops;
negotiations occur as to an acceptable timeline for the contravention to end; or the
contravention does not stop and the local government commences civil enforcement
proceedings in accordance with the demand letter.

While there is no requirement that legal counsel sends the demand letter on behalf of the local
government, it is recommended where informal warnings directly from staff have been
ineffective. Demand letters may have more impact coming from a law firm as it shows that the
local government is serious about taking further legal steps. A recent case, McHattie v. Central
Saanich (District) 2023 BCSC 175, affirmed by the B.C. Court of Appeal, found that the local
government’s decision that a bylaw was being contravened, which underpinned a demand
letter, could be subject to judicial review under the Judicial Review Procedure Act. In the case,
the demand letter sent by the local government “confirmed” that the party removed trees from
their property contrary to the local government’s tree protection bylaw, such tree removal was
subject to a requirement for tree replacement, “required” that the activity cease
“immediately”, and advised that an arborist “will” attend the property to assess the tree
removal. The Court found that the language in the letter indicated that the local government
had made a decision that the land owner had contravened the tree protection bylaw and the
decision underlying the demand letter was reviewable. Therefore, while it might seem as
though demand letters are merely informational, at least one BC court case has found that the
decisions underpinning them may be reviewable, highlighting the importance for legal counsel
to evaluate the strength of such a decision before the demand letter is sent.

In most situations, it is recommended to send a demand letter before commencing litigation
since a demand letter could lead to the cessation of the contravention that would save the local
government the cost and time associated with enforcement proceedings.

V. ENFORCEMENT BY INJUNCTION THROUGH COURT
A. Overview

In the context of bylaw enforcement, litigation is the process used to obtain a court declaration
that a party is in contravention of the local government’s bylaws and an injunction. An
injunction is a court order directing a party to do, or not to do, a specified act. Local
governments derive their power to enforce their bylaws by way of an injunction from s. 274 of
the Community Charter.

YOUNG ANDERSON



ENFORCING BYLAWS: WHAT You NEED TO KNOW 7

An injunction can be commenced by way of a petition or a notice of civil claim. Where damages
are not sought, such as in injunctive matters, typically proceedings will be commenced by way
of petition, with supporting affidavits. However, in circumstances where there are key facts
disputed, the matter must proceed as a civil claim, with full witness and documentary evidence.
Under s. 274(2)(c) of the Community Charter, notice of civil proceedings to enforce bylaws must
be given to the Attorney General. Usually, the AG does not participate, except in the rare
circumstances that a point of importance to the Province is raised.

Injunctions must be sought in the Supreme Court of B.C. The petition or notice of civil claim will
set out the orders being sought. It is important that the injunction orders are drafted correctly
to ensure they are legally enforceable, as this will affect the respondent’s ability and obligation
to comply with such orders.

The onus of proof in these proceedings is on the local government that is asserting a bylaw has
been contravened. The standard of proof is the civil standard, on the balance of probabilities.
Essentially, the local government must prove that it is more likely than not that the respondent
is in contravention of the bylaw.

In some cases, the respondent may choose not to respond to the petition. The local
government can then apply to the court for default judgment to find in the favour of the local
government and order the injunction.

B. Timing of Bringing a Proceeding

Local governments have deference as to when they choose to enforce their bylaws. Case law
has established that a local government does not need to enforce against all contraventions of
bylaws equally and may take action to enforce a bylaw even if the contravention has been
tolerated for years. However, a delay or disorganised approach to bylaw enforcement may
affect some of the remedies that a local government might be granted by the court. For
example, a court may consider a delay in enforcement when deciding whether to grant an
interlocutory injunction. In British Columbia v. Adamson, 2016 BCSC 1245, the Court declined to
grant an interlocutory injunction, partially on the basis that the plaintiff had tolerated the
contravention for sometime before seeking injunctive relief and most of the damages had
already crystalized. Another example of a delay in bringing proceedings affecting a remedy
occurs in the context of costs. In Salt Spring Island Local Trust Committee v. Mussell, 2006 BCSC
741, the Court granted the injunctive relief sought, but declined to grant the local government
costs due to the “inordinate and inexcusable delay” in enforcement.

C. Interlocutory Injunctions

Interlocutory injunctions are temporary injunctions that may be obtained prior to final
judgment. An interlocutory injunction is an extraordinary remedy where a person is directed to
do, or not to do, something before the court makes a determination on the merits of the case.
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To be successful in obtaining an interlocutory injunction, the local government must show that
it has a strong case that the respondent has contravened a bylaw.

D. Elements to be Proven

When a local government chooses to enforce a bylaw through a court proceeding, each
element of the bylaw provision sought to be enforced must be proven. For example, if a local
government sought to enforce a tree protection bylaw that reads:

A person must not cut, damage or remove, or permit or cause to be cut,
damaged or removed, a protected tree or large-diameter tree:

a) without a tree permit issued pursuant to this Bylaw; or
b) contrary to a tree permit issued pursuant to this Bylaw;

the local government must prove the following:

- The person cut, damaged, or removed, or permitted or caused to be cut,
damaged or removed, a tree or trees;

. The tree or trees were protected trees or large-diameter trees (as defined in the
bylaw); and
. The person did so without a tree permit issued under the bylaw or contrary to

such a permit.

If the local government fails to prove any of the elements of the bylaw provision, the bylaw
enforcement proceedings will likely be unsuccessful.

E. Evidence

As part of a local government’s investigation of potential bylaw contraventions, the local
government should gather evidence in the form of notes, reports, and photographs. When
collecting documents that could potentially be used as evidence in litigation, it is important to
keep these documents organized, and to maintain a record of information. If there is physical
evidence available to assist in proving the bylaw contravention, it is important to securely store
such evidence.

F. Available Defences

Non-conforming use protection is a defence under s. 528 of the Local Government Act, which
allows for a use which was started and was conforming under a previous bylaw to continue
where the use is not discontinued for a period of more than six months. Therefore, it is
important when investigating potential zoning bylaw contraventions to review when the use
began, as this can affect whether the use is permitted to continue.
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Another defence that is sometimes attempted, but has not been successful in BC, is where the
respondent argues that a local government official, such as a building inspector or city planner,
has acquiesced to the use or told them that a certain use of the property is allowed, and
therefore the respondent is exempt from enforcement of the bylaw. BC courts have been very
clear that despite any acquiescence or incorrect information provided by a local government
official, local governments are entitled to rely on and enforce the provisions contained in its
bylaws. These rights are of such a public nature that they cannot be waived, lost or vitiated by
local government officials either by providing incorrect information or tolerating a
contravention. The contravening party might in some cases have a case against the public
official for damages in negligence, but this will not affect the enforceability of the bylaw
contravention.

Lastly, often respondents will argue that others have also contravened the bylaw without
enforcement actions being taken, so the bylaw should not be enforced against the respondent.
It is not a valid defence that since others are also contravening a bylaw or the contravention has
been ongoing for a significant time, the contravention should be able to continue (Langley
(Township of) v. Wood, 1999 BCCA 260). The discretion afforded to local governments allows
them to enforce their bylaws when they see fit, so long as this discretion is exercised in good
faith.

G. Counterclaims

Some respondents to enforcement proceedings might attempt to counterclaim for malicious
prosecution, misfeasance in public office, negligent enforcement, or negligence investigation.

Malicious prosecution and misfeasance in public office are tort claims for enforcement actions
that were taken in bad faith. It must be shown that the conduct is specifically intended to injure
a person or class of persons, even if the conduct is otherwise within the public officer’s powers;
or, a public officer has acted knowing that they lack the power to do the act in question and
that the act is likely to injure the plaintiff. This can be difficult to prove since it goes beyond
mere negligence. The landmark case Roncarelli v. Duplessis (1959 CanlLIl 50 (SCC)) found that
even though the public officer had authority under the relevant legislation to revoke a liquor
license, his decision to revoke Roncarelli’s license was not based on factors relating to the
operation of the license, but was made for unrelated reasons and so was held to be exercised
arbitrarily and without good faith. There is an expectation that bylaw enforcement officers will
act in good faith. As such, it is important that the local government ensures that any
enforcement actions are taken to advance the purposes of the bylaw.

Another counterclaim that could be made against a local government in enforcement
proceedings is negligent enforcement. This is different from malicious prosecution, as it does
not need to be proven that the local government acted knowing they lacked the power or
intended to cause injury. In negligent enforcement, it must be proven that the local
government enforced their bylaw incorrectly, that they ought to have known that they were
not enforcing their bylaw correctly and this caused harm to the plaintiff. An example of this
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occurred in Rausch v. Pickering (City) (2013 ONCA 740) where the plaintiff claimed that the local
government incorrectly enforced its bylaw against his property that was exempt from the bylaw
under provincial legislation. To avoid costly fees of the local government impounding the
animals, the plaintiff killed his wild boars. The plaintiff was able to prove negligence on the
basis that the local government officers did not know, but should have known, that the bylaw
did not apply to his property. The plaintiff was not successful in proving malicious prosecution,
as he could not prove that the local government knew the bylaw was incorrectly enforced and
had taken the enforcement measures to cause harm.

H. Costs

While an effective tool to enforce bylaws, pursuing injunctive relief through legal proceedings
can be costly due to the amount of time legal counsel must spend on drafting of pleadings,
gathering evidence for affidavits, and the proceedings themselves. Local governments, if
successful, may recover part of their legal costs, but rarely recover their full legal costs.

VI. CONTEMPT PROCEEDINGS
A. Overview

Contempt proceedings may become necessary when a local government is granted an
injunction against the respondent, but the respondent fails to comply with the injunction.

Contempt is a fairly complex process and can involve both civil and criminal content. To prove
civil contempt, the accusing party must bring an application before the Supreme Court of BC
with evidence proving three elements beyond a reasonable doubt:

. There is a clear, unambiguous order stating what must or must not be done;

. The party alleged to be in breach of the order must have actual knowledge of the
order; and

. The party alleged to be in breach must have deliberately done (or failed to do)

something which results in contravention of the court’s order.
B. Defences

Defences to contempt are very dependent on the facts of the case. For example, a defence to
contempt can be the defendant proving that they did in fact comply with the order. Another
defence rests on the drafting of the injunction order. If the defendant can show that the order
was not sufficiently clear or was too vague to be complied with, they cannot be found in
contempt. The defendant might also claim that there was a technical error made in bringing the
contempt proceedings. The Supreme Court Civil Rules require strict compliance with a variety of
legal, evidentiary and procedural rules for contempt proceedings. Non-compliance with these
rules can be fatal to a contempt action.
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C. Timing

Local governments should view contempt as a final option to get compliance from non-
compliant parties. Once the court has made an order, unless it is varied, it is effective and
enforceable, even if the local government does not take steps to enforce it immediately.
Therefore, depending on the circumstances, the local government might attempt to negotiate
with the non-compliant party first. Negotiation could take the form of the local government
providing an extension for compliance with the order and if the order is not complied with by a
specific date, then contempt proceedings will be brought. Especially with self-represented
respondents, the local government should explain what contempt is and the consequences of a
court finding one in contempt of a court order. If negotiations do not succeed, local
governments still have the option of pursuing contempt. Unless time is of the essence, it may
be wise for the local government to negotiate compliance before going on to contempt
proceedings.

D. Results

Contempt is considered an offense against the administration of justice, so a finding of
contempt usually results in a fine, or in some cases, jail time, in addition to compliance with the
court order. If the non-compliance continues, the court may order larger fines or jail time until
the non-compliance ends. Local governments do not receive the fines for contempt because
the law considers the contempt to be of the administration of justice, not of the local
government.

E. Costs

While local governments do not receive the fines ordered for successful contempt proceedings,
they are ordinarily entitled to recover their actual legal fees from the party held in contempt.
Contempt involves a breach of a court order, which courts almost always consider to be a
significant misbehaviour, so the default rule is that a party in contempt must also pay the
“special costs” incurred by the party who brought the contempt proceedings.

VIl. CONCLUSION

In conclusion, there are many tools available for local governments to enforce its bylaws. This
paper addresses several of the legal enforcement tools available; however, other tools may
exist for some circumstances, such as remedial action requirements or direct enforcement.
Each situation is different, and one approach may be suitable for some scenarios but not
others.
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