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COUNCILLOR CONVICTED FOR DISCLOSURE OF PERSONAL INFORMATION

In a May 24, 2011 Provincial Court decision in R. v. Skakun a Prince George councillor was found
guilty of breaching section 30.4 of the Freedom of Information and Protection of Privacy Act by
improperly disclosing personal information. The decision is understood to be the first
conviction under the section and the first involving a local government elected official.

The unlawful disclosure involved a confidential workplace harassment report prepared by a
labour and employment specialist, retained by the City to investigate certain allegations
respecting personal relationships between City and RCMP staff. Confidentiality of the report
was maintained by the City’s administration because its content involved personal information
of several individuals. The report was reviewed by council in a closed session. A number of
months later a copy appeared briefly on the CBC's website. A subsequent investigation traced
the leak to Coun. Skakun. The report’s release had not been authorized by council.

The fact that the confidential report contained personal information seems not to have really
been in issue but the Court’s reasons nevertheless contain a useful reminder that a workplace
harassment or assessment report concerning the conduct of individuals will be regarded as
containing personal information.

Other important issues were addressed by the court for the first time.

A council member is an “officer” of the municipality and is thus obliged to not disclose personal
information under the FOI Act, except as authorized. It was argued that a council member was
not an officer as that term was used in s. 30.4. However the judge noted that “municipal public
officer” under the Local Government Act is defined as including a member of council. The court
concluded that the purpose of the FOI Act would be undermined if council members were not
considered officers and therefore not covered by the stricture against releasing personal
information.

The councillor also raised a whistleblower defence. The court doubted that he could take
advantage of the statutory whistleblower protection because s. 30.3 of the FOI Act applies to
employees, whereas the councillor was found to be an officer of the City. Furthermore, the
judge noted that the councillor had not exhausted the available internal process of placing a
motion before council to seek authorization for the report’s release.
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The decision on the narrowness of the whistleblower defence has implications beyond the FOI
Act. Section 117 of the Community Charter imposes a duty of confidentiality on council
members with respect to any record held in confidence by the municipality. Resort to the
whistleblower defence to excuse any breach of s. 117 may be more difficult following the
Skakun decision.

A more detailed examination of the decision will be provided in the next Young, Anderson
Newsletter.
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