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CASTLEGAR SUCCESSFULLY DEFENDS REMEDIAL ACTION

Local governments are becoming increasingly comfortable with the use of remedial action
requirements to address nuisance properties in their communities. In fact, since Gill and New
Westminster (City), 2002 BCSC 846, where the municipality learned the danger of overstepping
its authority, there has not been a successful challenge of a remedial action requirement in
British Columbia. Even in the Gill decision, the most important provisions in remedial action
resolution made by New Westminster City Council remained untouched.

In McLaren v. Castlegar (City), 2010 BCSC 1629, affirmed last week on appeal, 2011 BCCA 134,
both the chambers judge and the Court of Appeal had little difficulty finding that a resolution
made by Castlegar City Council on February 15, 2010 requiring the demolition of three derelict
buildings in the downtown core was reasonable, having regard to their condition, the assessed
value of the buildings and their high replacement cost.

The resolution was well-supported by a comprehensive report from the City’s Director of
Development Services which included memoranda from the Fire Chief and Building Official
setting out breaches of the Building Code, Fire Code and various City bylaws.

Both courts spent a considerable time deliberating whether comments made by the Mayor to
the local newspaper two weeks before the resolution was adopted raised a reasonable
apprehension of bias. The Mayor had, according to the article, commented that the City would
really like to see the buildings removed, although most of his comments in the article referred
to the process that was to be followed in carrying out a remedial action requirement.

Both courts noted the distinction between a municipal council’s legislative functions, such as
the exercise of its discretion in the planning process, where members of council are reasonably
expected to come to a meeting with “their own agendas”, and its role in an adjudicative
hearing, such as when the council is adopting, and then reconsidering, a remedial action
resolution or holding a business licence hearing.

The chambers judge, referring to Newfoundland Telephone Co. v. Newfoundland (Public Utilities
Board), [1992] 1 S.C.R. 623, 89 D.L.R. (4th) 289, concluded that, taken in context of the
newspaper article, a reasonably well-informed bystander would understand that the Mayor
“wished Council to consider the option of a demolition order, but would not reasonably
perceive bias on his part when it later came to the debate and vote on the resolution”.
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The Court of Appeal concluded that the chambers judge was correct in finding that the Mayor’s
comments, in context, “did not display an undue predisposition such as to create a reasonable
apprehension of bias” The Court of Appeal found that while acting in their adjudicative role
councillors must be “completely open to a fresh evaluation of the evidence and submissions
presented to them”, given that they are elected politicians, they “could not be expected to
come to the hearing without some knowledge of the situation and without some inkling as to
the appropriate disposition”. The court concluded that “it would be imposing an unrealistically
high standard to expect them to come with no preconceptions or inclinations”.
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