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Per Unit Latecomer Charges Restored 

The British Columbia Court of Appeal this week reversed the lower court’s decision in Okanagan 
Land Development Corporation v. City of Vernon, BCCA 2012 332, related to latecomer charges.  
The Court of Appeal found that: 

1. Latecomer charges may be allocated on a per unit basis.  Vernon had imposed a 
proportional charge on various lands based on development potential, but had provided 
that the charges would be payable on a per unit basis.  That is, if a parcel was capable of 
supporting a 20-unit development, the whole of the charge applicable to that parcel did 
not have to be paid on the first development, but could instead be paid incrementally as 
development up to 20 units on that parcel were developed.  The Court of Appeal held that 
such an approach was sound, commenting that maybe the result would lead to 
underpayment if all potential units on a particular development were not realized; 
however, that was not a requirement.  The per unit basis of payment of the charge was a 
“reasonable option” under the legislation despite the potential for the “first comer” to lose 
out in cost recovery. 

In coming to the view that a range of reasonable interpretations of the statute could be 
accepted, the Court of Appeal emphasized that deference ought to be afforded to 
municipal government choices and that such an approach was consistent with the 
interpretive direction endorsed by the Community Charter. 

2. A latecomer charge may be made payable at connection, or before connection, such as 
upon subdivision or issuance of a building permit.  The Court of Appeal noted the statute 
does not require payment on “connection or use,” rather it provides that the charge is a 
condition of connection.   

3. The bylaw was not void for uncertainty.  The Court of Appeal returned to the established 
test that what is required is that a reasonably intelligent person be able to determine the 
meaning of the bylaw and govern his or her actions accordingly.  Although the bylaw was 
“inelegantly” drafted and bore technical defects, the bylaw met the test.   

4. The bylaw was not void for discrimination.  Although the bylaw exempted 38 lots that were 
already developed, the Court of Appeal held that s.939 of the Local Government Act 
contemplates discrimination where there is a rational basis for doing so.  Section 939 
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expressly provides that a municipality may exercise discretion in allocating the total benefit 
among the benefitting properties.  

Joe Scafe, Articled Student 
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