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Cohen Report Cites Problems with RAR Implementation 

The report of the Cohen Commission of Inquiry into the Decline of Sockeye Salmon in the Fraser 
River has been released. Given that the Commission’s terms of reference included consideration of 
freshwater habitat matters, it was maybe inevitable that Commissioner Bruce Cohen would hear 
evidence and make recommendations regarding the Riparian Areas Regulation, including the 
effect of the Court of Appeal’s decision in Yanke v. Salmon Arm. In that case, it was decided that, 
once a “qualified environmental professional” has determined that a particular proposed 
development will not result in harmful alteration, disruption or destruction of fish habitat, neither 
the B.C. Ministry of Environment nor the Department of Fisheries and Oceans has any role under 
the RAR with respect to the question of whether land within a “streamside protection and 
enhancement area” identified pursuant to the RAR may be disturbed or built upon. 

Chapter 6 of Volume 1 of the Cohen Report deals with habitat management. As regards the role of 
the RAR in habitat protection, the Commission heard evidence from the B.C. Ministry of 
Environment that compliance monitoring with regard to RAR implementation, focused on QEP, 
local government and developer activity, indicated “low compliance” up to the date of the 
Commission’s hearings. In particular 40% of local governments covered by the RAR “did not have 
the appropriate bylaws or process in place to trigger regulatory action under the RAR”, and for 
sites monitored on Vancouver Island, developer non-compliance with development approval 
conditions was 62%. The Commission acknowledged information in an MOE report indicating 
many instances of development occurring “without the benefit of a RAR assessment” and QEP 
reports that “sites are regularly cleared of vegetation before the QEP is called in to perform an 
assessment”. Witnesses noted numerous deficiencies in the RAR process, including (of particular 
interest to local governments affected by the Regulation) lack of monitoring and enforcement of 
conditions recommended by QEPs in assessment reports, and reliance of the entire system on 
local governments that may consider fish habitat protection to be someone else’s responsibility.  

Commissioner Cohen’s recommendations dealing with the RAR are contained in Chapter 2 of 
Volume 3 of the Report. Of particular interest to local governments that are subject to the Riparian 
Areas Regulation are these: 

 
• DFO should encourage the Province of B.C. to continue to monitor compliance with the 

RAR, to conduct effectiveness monitoring of projects that have been through the RAR 
process, and to consider DFO input into the impact of setback “variances” on fish and fish 
habitat (thereby addressing the Yanke decision). 
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• DFO should work with B.C. to achieve a target of 90 percent local government compliance 
with the Fish Protection Act as regards riparian area protection. 
 

• DFO should encourage B.C. to amend the RAR to require provincial approval of setback 
“variances” and to require local governments to enforce compliance with assessment 
reports on the basis of which development proposals are approved. 

Provincial and DFO involvement in the so-called “variance” process would presumably reinstate 
something like the pre-Yanke “letter of advice” process, though one would expect that any follow-
up on this recommendation will place such involvement on a proper statutory footing. Greater 
local government compliance with the Fish Protection Act would obviously be easier for the 
Province to achieve if it provided resources to enable local governments to map their riparian 
areas so as to be able to enact bylaws protecting them (especially for regional districts) and to 
prepare adequate development permit guidelines in cases where DP areas are the chosen riparian 
area protection tools;  To date  these resources have not been forthcoming.  As regards requiring 
local government enforcement of developer compliance with assessment reports, the 
amendments to Part 26 of the Local Government Act carried out concurrently with the Fish 
Protection Act conferred no new development permit powers as regards incorporation of QEP 
recommendations as DP conditions or QEP monitoring of compliance.  Even where conditions for 
compliance can be imposed, enforcement of DP conditions via Supreme Court proceedings can be 
expensive and time-consuming for local governments. These factors will have to be taken into 
account in any provincial effort to require local governments to enforce these permit conditions.   

The Cohen Report also contains some last-minute observations about the amendments to the 
Fisheries Act (Bill C-38) that significantly narrowed the concept of “harmful alteration, disruption 
or destruction of fish habitat” that has in the past underpinned federal fish habitat policy, and 
upon which the language of the RAR is wholly dependent (the amended Fisheries Act would 
prohibit only “serious harm to fish that are part of a commercial, recreational or Aboriginal 
fishery”). The Commissioner notes that the legislation was tabled five months after the completion 
of the Commission’s evidentiary hearings, but that none of the federal government witnesses gave 
any hint that these changes, which were obviously significant and highly relevant to the 
Commission’s terms of reference and which must have been in an advanced state of preparation, 
were in the legislative pipeline. The Commissioner sees the amendments as “potentially 
problematic” in relation to habitat degradation and loss, which he found may have contributed to 
the long-term decline of sockeye stocks.  (There is, of course, no mention in the Report of this 
year’s omnibus federal legislation (Bill C-45), which contains significant amendments to the 
Navigable Waters Protection Act, another federal statute that Commissioner Cohen notes also 
plays a role in the regulation of the sockeye fishery.)  If the RAR is being amended to deal with the 
Cohen Commission recommendations, it will be interesting to see whether the Province will also 
make the Regulations consistent with the federal government’s narrow focus on commercially 
viable fish species and actual harm to fish, or retain the scope of the Regulation to maintain 
broader protection of riparian habitat.   
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The full Cohen Commission report can be reviewed at  

http://www.cohencommission.ca/en/FinalReport/  

 

Bill Buholzer 

 

http://www.cohencommission.ca/en/FinalReport/
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