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COURT REFUSES TEMPORARY INJUNCTION TO REMOVE HOMELESS CAMP IN VICTORIA

On April 5, 2016 in British Columbia v Adamson, the Honourable Chief Justice Hinkson refused to
grant the Province an interlocutory injunction to restrain homeless persons from camping on the
lawn located beside the Victoria courthouse. Unlike the final trial decisions in Victoria (City) v
Adams and Abbotsford (City) v Shantz, the issue before the court was only whether a temporary
injunction should be granted to prevent further harm by the encampment until the claim for a
permanent injunction can be decided after trial.

The injunction was denied on the basis that the Province was unable to meet the three-part test
for an injunction outlined in RJR-MacDonald Inc v Canada (Attorney General). The court held that,
although there is a fair question to be tried, the Province failed to demonstrate that it or the public
would suffer irreparable harm or that the balance of convenience favoured an injunction.
Essentially the court determined that, since the Province allowed the encampment to remain for
several months, the alleged harm was already done. Any further costs or damages to the public
resulting from the encampment would not be prevented by an injunction because the same costs
and damages would simply occur elsewhere in the city.

Chief Justice Hinkson also determined that the balance of convenience “overwhelmingly” favoured
the defendants. Although the Province raised several concerns related to public health and safety,
including instances of drug overdoses, the presence of syringes and potential fire hazards, the
Chief Justice held that there was insufficient evidence to establish that the encampment caused or
increased those health and safety risks or that those concerns would be addressed if the
encampment was uprooted by an injunction. In the end, the court found that the concerns raised
by the Province were “simply part of the reality of homelessness” and, if the injunction were
issued, these problems would simply move to another part of the city.

The decision in Adamson only determined whether a temporary injunction should be issued to
protect the Province’s and the public’s interests until trial. The test and factors at an application
for an interlocutory injunction differ from factors used to determine a claim for a permanent
injunction. The court may still grant an injunction after it fully considers the claim and the alleged
defences. The interlocutory decision therefore does not affect the court’s rulings in Adam and
Shantz, which held that municipalities may be obliged to allow homeless persons to erect
temporary overnight shelters in parks if there is inadequate shelter in the municipality. However,
the decision does suggest that if a local government cannot ensure alternate housing options,
tolerates objectionable encampments for too long and is unable to show how a particular
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encampment is much more harmful than at other locations, this will weaken a local government’s
claim for an interlocutory injunction.

The decision is a reminder to local governments of the need to be prepared to address the issues
related to homelessness and potentially homeless encampments. A significant aspect of the
decision is that the Province did state that the interlocutory injunction it sought would still
authorize overnight camping between 7:00 pm and 7:00 am, barring 10-12 weeks it required to
remediate the lawn. However, the court still denied the interlocutory injunction, which suggests
that local governments may face difficulties obtaining interlocutory injunctions even if they allow
temporary overnight camping. A recurrent theme in the decision is the concern that the people in
the encampment had nowhere else to go, which weighed heavily against the issuance of the
injunction. Local governments will be in a better position to enforce bylaws or to determine how
public property is used if adequate services and infrastructure are in place to shelter homeless
persons. The Adamson decision suggests that adequate services includes having a no-barrier,
permanent place in which homeless persons may reside and potentially providing a location where
homeless persons could store belongings during the day.
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