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Medical Marihuana: Health Canada 
Hits Reset Button
Local governments across the country are having to re-assess their approach to the cultivation 

of marihuana for medicinal use, as Health Canada prepares to implement a new policy 

regarding the production of medical marihuana: decentralized, commercial-scale production 

by private entrepreneurs.

To recap: in response to numerous court 
decisions acquitting marihuana users on 
Charter of Rights and Freedoms grounds from 
illegal possession charges under the Controlled 
Drugs and Substances Act, Health Canada in 
1999 implemented its existing policy: personal 
use production licenses, which authorize 
persons with a prescription for marihuana 
(usually for the relief of pain or the stimulation 
of appetite) to grow in their homes a sufficient 
number of plants (up to about 50) to meet 
their medical needs. (A refinement of that 
policy, responding to further court decisions, 
provided for the issuance of designated 
person production licences, pursuant to 
which a person designated by someone with 
a prescription for marihuana could lawfully 
grow marihuana for that person.) Ultimately 
the federal regulations allowed a designated 
person to cultivate marihuana for four users 
– or up to about 200 plants. The number of 
persons licensed to possess marihuana grew 
from 477 in 2002 to nearly 22,000 in 2012, and 
was projected by Health Canada to grow to over 
50,000 by 2014. Health Canada backstopped 
this home-remedy approach by producing and 
supplying a few types of marihuana directly to 

patients, through Prairie Plant Systems Inc. 
in Saskatchewan. Health Canada provided 
no information to local governments on the 
location of premises in their jurisdiction in 
which marihuana could lawfully be grown. 
Some activists and entrepreneurs viewed 
the apparent elasticity of the law as a sort 
of invitation, and opened “dispensaries” and 
“compassion clubs” to provide marihuana 
products to persons lacking prescriptions 
recognized by Health Canada.

The consequences of the existing Health 
Canada policy is familiar to most local 
government elected officials and staff in 
British Columbia, which has an ample share of 
those 22,000 licences: thousands of degraded 
residential premises that were neither 
designed nor constructed to be used as 
greenhouses, and a law enforcement muddle 
as regards residential-scale marihuana grow 
operations. In response to lobbying by various 
stakeholders including local governments, 
Health Canada announced its new policy in 
December of 2012 in the form of the Marihuana 
for Medical Purposes Regulation (MMPR) 
which is to come into force on April 1, 2014. 
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The MMPR puts the production of marihuana 
for medical purposes on a common commercial 
footing, whereby licences would be issued 
not to patients or persons they designate to 
grow marihuana for them, but to persons 
and corporations that apply to Health Canada 
for a production and mail-order distribution 
licence. Applicants will have to advise the local 
government, police force and fire department 
of their intention to make an application to 
Health Canada, and receive a security clearance 
from Health Canada. Licences will authorize 
marihuana production, processing and 
packaging on the premises, and distribution 
from the premises by registered mail or bonded 
courier only, to patients with prescriptions 
who have registered to purchase from that 
licenced producer; walk-in trade will not be 
allowed. Personal use and designated person 
production licences would be phased out and 
the government’s Saskatchewan operation 
would be wound up. Licensed producers 
would be able to purchase marihuana plants 
and seeds from holders of personal use and 
designated person production licences to start 
up their operations, or purchase seeds from 
Health Canada. 

The government estimates that the new 
regime will cost prescription holders about 
$166 million annually in increased costs for 
marihuana, but will save about $150 million 
annually, in the form of reduction in safety 
and security risks posed by home cultivation, 
reduced program administration costs (all 
those licences for residential premises), 
and elimination of government subsidies for 
marihuana supplied by Prairie Plant Systems. 
Federal and provincial income tax revenues 
from the commercial production of marihuana 
are not included on the cost-benefit analysis 
that was summarized on the government’s 
regulatory impact analysis statement for the 
MMPR.

To date, BC municipalities have varied widely in 
their response to the planned changes. Some 

municipalities, possibly taking inspiration 
from certain US cities that have seized on 
decriminalization measures as an economic 
diversification opportunity, and have reviewed 
their zoning regulations to ensure that 
commercial-scale marihuana production is a 
permitted use in their agricultural or industrial 
zones. (We understand that the Agricultural 
Land Commission has taken the position that 
this would be a type of farming that is permitted 
in the ALR, regardless of what a municipal 
zoning bylaw might have to say on the issue.) 
Others, maybe anticipating a continuation 
of the problems they have experienced with 
residential grow-ops but on a much larger 
scale, are putting new prohibitions in place. 
Many have remained on the sidelines. 

Going forward, there are several issues for 
local governments to consider:

•     Land use: Commercial marihuana 
production and distribution is 
essentially an agricultural or 
industrial-type use with some of 
the usual potential neighbourhood 
impacts – primarily odour and 
the noise from exhaust fans, and 
probably artificial lighting as well 
(the MMPR specifies that only 
enclosed and indoor grow operations 
will be licensed). As with strip 
clubs and certain kinds of massage 
parlours, these uses cannot be 
subject to special zoning prohibitions 
or regulations merely because 
they might involve conduct that 
contravenes the criminal law; zoning 
must focus on legitimate land use 
planning and management concerns. 
Note, however, that the MMPR does 
not require confirmation from local 
governments that the proposed 
location of a new commercial 
operation is zoned to permit the use.

•  Charter of Rights and Freedoms and 
the BC Human Rights Code: There 
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Local governments should note as well that on 
December 15, 2012 Health Canada published 
in the Canada Gazette a “Notice to Interested 

Persons” regarding 
the MMPR and 
certain “research and 
development activities 
such as testing 
marihuana or testing 
growing conditions” 
in which interested 
persons might wish to 
engage “prior to the 
MMPR coming into 
force using existing 
mechanisms under 
the Controlled Drugs 

and Substances Act and the Narcotic Control 
Regulations”. In particular these mechanisms 
are research and development licences and 
exemptions under the Act for related activities 
such as testing packaging methods and 
materials. Health Canada’s notice advises 
applicants that issuance of such approvals is 
not a guarantee that the applicant will be given 
a producer licence under the MMPR,  and 
requires applicants to declare that their local 
municipality, law enforcement and fire officials 
have been notified about the application. Thus, 
some local governments may become aware 
of planned commercial marihuana production 
enterprises within their jurisdiction well in 
advance of the April 1, 2014 coming into force 
of the MMPR.

Commercial marihuana production and 

distribution is essentially an agricultural or 

industrial-type use with the usual potential 

neighbourhood impacts

is no case law on whether persons 
requiring medical marihuana 
have a right to purchase it from a 
producer in their own municipality. 
While decisions have found a right 
to reasonable access to medical 
marihuana for those with a disability, 
the extent of those access rights 
have not been 
determined.  
While these 
rights may 
extend to 
g r o w i n g 
marihuana for 
personal use 
in one’s own 
home where 
a disability 
has been 
establ ished, 
it may be 
doubted that 
such a right 
would extend to the ability to purchase 
commercially grown marihuana in 
one’s own municipality.  As a result, 
some individual municipalities 
may choose to prohibit commercial 
operations altogether, provided the 
prohibition relates to land use and 
not moral or criminal law purposes.

•         Business licencing and regulation: 
Non-personal use production under 
the MMPR would be a commercial 
use requiring a business licence. It 
would also be a class of business to 
which a local government might wish 
to attach specific kinds of licence 
conditions, though most that come 
to mind – requirements for security 
of the premises, for example – will 
likely be regulated by Health Canada.

•  Building form and character: A 
few municipalities have industrial 
building form and character 
guidelines, and will want to consider 

Bill Buholzer

if they are potentially incompatible 
with Health Canada security 
requirements for these types of 
premises.
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The Perils of Independent Contractor 
Relationships
We have written before about situations in which employers retain individuals as independent 

contractors only to find that the individual later takes the position he or she is actually an 

employee. In the recent case of Phillips v. Jakin Engineering & Construction Ltd, the B.C. 

Supreme Court again found that an individual initially engaged as an independent contractor 

was entitled to reasonable notice upon termination of the contract.

In Phillips, the plaintiff was engaged by the 
defendant as a project manager for a multi-
phased construction project. This contract was 
terminated approximately three months after 
the plaintiff started work. The plaintiff alleged 
that he was hired as an employee or in an 
employment-like relationship and, therefore, 
was entitled to notice of termination or pay 
in lieu thereof. The defendant argued that 
the plaintiff was engaged as an independent 
contractor and was not entitled to any notice 
of termination.  

In determining the true nature of the 
relationship between the parties, the Court 
quoted the following comments of the Supreme 
Court of Canada:

The Court also undertook a detailed review 
of the contract between the parties and 
concluded that some terms were consistent 
with an employment relationship, and other 
terms were consistent with a contractor-type 
relationship. Some of the provisions in the 
contract that were found to be more indicative 
of an employment relationship included:

The Court ultimately concluded that the 
relationship between the parties was more like 
an employment relationship for the following 
reasons:

“… The central question is whether 
the person who has been engaged to 
perform the services is performing 
them as a person in business on 
his own account. In making this 
determination, the level of control 
the employer has over the worker’s 
activities will always be a factor. 
However, other factors to consider 
include whether the worker provides 
his or her own equipment, whether 
the worker hires his or her own 
helpers, the degree of financial risk 
taken by the worker, the degree of 
responsibility for investment and 

management held by the worker, and 
the worker’s opportunity for profit in 
the performance in his or her tasks.”

•   an hours of work clause;
•   the requirement to obtain approval
     for leave;
•   an extensive list of duties and
     responsibilities; and
•   the fact he could be assigned 
     other tasks by the defendant.

•     the plaintiff worked entirely for
      the defendant;
•    the plaintiff was provided with an
      office and the necessary tools;
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Fisheries Act Changes

Section 35 of the Fisheries Act is familiar to all 

local governments that have been attempting 
over the past eight years or so to comply with 
the requirement in s. 12 of the Fish Protection 

Parliament Dials Back Environmental 
Protection
What would you call a municipal bylaw that set the property tax rate for the coming year, 

amended the fees and charges bylaw, designated some new truck routes, authorized some 

road closures and reserve fund expenditures, designated some heritage buildings and rezoned 

some land at the edge of town for a new Wal-Mart store? You’d call it the municipal equivalent 

of the huge “Omnibus Bills” that the federal Parliament has passed during the last two years. 

The Omnibus Bills package a smorgasbord of legislation in order to, depending on one’s 

political point of view, facilitate the implementation of the federal budget, conceal controversial 

legislative initiatives from public scrutiny, or embarrass opposition Members of Parliament 

who may embrace certain portions of the Bill while opposing others. This comment addresses 

two aspects of these federal Bills from the last two years that are of particular interest to BC 

local governments: changes to the Fisheries Act and the Navigable Waters Protection Act.

The plaintiff fell in what the Courts have 
called the “intermediate category” for those 
individuals that have characteristics of both an 
employment and an independent contractor 
relationship. Therefore, the plaintiff was 
entitled to reasonable notice as the agreement 
between the parties was terminated without 

cause. The Court awarded the plaintiff 4 
months’ reasonable notice.

This case is yet another reminder to local 
governments to take care when considering 
whether to retain an individual as an 
independent contractor or as an employee. 
Courts will look closely at both the terms of the 
agreement and the nature of the relationship 
in determining whether an individual is truly 
an independent contractor.

•   the plaintiff had no opportunity
      for profit; and
•    the plaintiff incurred no risk, as
      100% of his work was devoted to 
     the responsibilities outlined in 
      the contract between the parties.

Carolyn MacEachern
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Act that they protect from development riparian 
areas within their jurisdiction. Until last year, 
s. 35 made “harmful alteration, disruption or 
destruction of fish habitat” a federal offence. 
Section 35 now prohibits “serious harm to fish 
that are part of a commercial, recreational or 
Aboriginal fishery”. “Serious harm to fish” is 
defined to mean death of fish or any permanent 
alteration to, or destruction of, fish habitat. 
Thus, sub-lethal effects on fish are not covered, 
and neither is the death of fish that are not part 
of some recognized fishery. While the reduction 
of federal interest in fish habitat might be 
viewed by some provincial governments as a 
welcome retreat by Parliament from a subject 
that falls readily within provincial jurisdiction 
over property and civil rights, the recent report 
of the Cohen Commission on the Decline of 
Sockeye Salmon in the Fraser River indicates 
that enhanced habitat protection, including 
protection under the Fisheries Act, will likely 
play an important role if sockeye salmon in 
this fishery are to thrive. Commissioner Cohen 
was able to comment only very briefly on the 
change to s. 35 because Parliament’s Omnibus 
Bill was introduced just as his final report was 
being written.

These changes to the Fisheries Act may assist 
some municipalities and regional districts in 
their capacity as constructors and operators 
of infrastructure such as bridges, sewage 
outfalls and drainage systems that potentially 
affect fish and fish habitat, in that fewer 
applications for approval under s. 35 of the 
Act will be necessary in future. In addition, 
DFO has announced its intention to establish 
fixed timelines by which authorizations will be 
issued once an application is made.

The changes are also of interest to local 
governments in their capacity as regulators 
of development in riparian areas. The Fish 
Protection Act and related Riparian Areas 
Regulation, created during an era of co-
operation between the senior levels of 
government on habitat protection matters, 
reflect the now repealed wording of the 
Fisheries Act. In particular, the standard to 
which affected local governments are required 

to protect their riparian areas involves the 
certification of a qualified environmental 
professional that proposed development will 
not result in the “harmful alteration, disruption 
or destruction of natural features, functions 
and conditions that support fish life processes” 
(that is to say, fish habitat). If it were reflected 
in the wording of the RAR, the change to the 
Fisheries Act would have these consequences:

The question that may occur to local 
governments that are subject to s. 12 of the 
Fish Protection Act and are compelled to 
protect riparian areas, is whether they must 
still protect them to the standard specified 
in the RAR, or whether they can or must dial 
back on protection to the new, lower standard 
established in the Fisheries Act. Clearly the 
changes to the Fisheries Act do not flow through 
automatically to the RAR; the provincial 
Cabinet would have to order a change in the 
wording of the RAR for that to occur. Thus a 
reduced level of protection is not a possibility 
for local governments, because the RAR has 
not been amended. 

If the RAR were to be amended, local 
governments would merely have the option 
of reducing the level of protection for their 
riparian areas; they would not be obliged to do 
so. This conclusion reinforces the point that 
the Fish Protection Act and the RAR as currently 
worded, did not enable local governments to do 
anything they could not previously have done, 
(except, perhaps, rely entirely on environmental 
consultants to identify approval conditions for 
environmental development permits). Local 
governments may continue to protect riparian 
areas to the original standard based on the 

•    Development may harmfully 
      disrupt fish habitat as long as the  
      habitat disruption is not 
      permanent;
•    Development may harm fish as  
      long as they are not killed;
•    Development may kill fish that 
      are not part of a recognized  
      fishery.
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old Fisheries Act wording, focusing on harm 
to fish habitat regardless of severity of harm 
or species of fish, if they wish to do so, and 
whether or not the Province amends the RAR 
to reflect the new wording of the Fisheries Act.

Navigable Waters Protection Act

The thrust of the changes to this Act can be 
appreciated from the change in the name of 
the Act: it’s now the Navigation Protection Act. 
Historically, the Navigable Waters Protection 
Act has been the basis for a large proportion 
of federal environmental protection measures. 
Approvals issued 
by the Minister of 
Transport for projects 
that could potentially 
impact navigation 
also triggered a 
requirement to comply 
with the Canadian 
E n v i r o n m e n t a l 
Assessment Act in 
many cases, and the 
required environmental 
assessment dealt 
with matters other 
than the impact of the project on navigation. 

The core of the newly revamped Navigation 
Protection Act is a prohibition on constructing, 
placing, altering, repairing, rebuilding, 
removing or decommissioning a work in, over, 
under, through, or across any navigable water 
that is listed in a Schedule to the Act, except in 
accordance with the Act. Thus the key to the 
scope of the Act is the Schedule, which lists (for 
British Columbia) the Pacific Ocean, Powell 
Lake, Williston Lake, Pitt Lake, Harrison 
Lake, Kamloops Lake, Okanagan Lake, Little 
Shuswap and Shuswap Lakes, Mara Lake, Lake 
Revelstoke, Kinbasket Lake, Lower and Upper 
Arrow Lakes and Kootenay Lake as well as 
the Skeena, Fraser, Pitt, Harrison, Thompson 
and South Thompson, Kootenay and Columbia 
Rivers. Previously, the Act prohibited work in 
any navigable water without identifying any 
water bodies in particular, and case law had 
established that “navigable” included navigable 

by a vessel such as a canoe that draws only 
a few inches of water. Literally thousands of 
lakes and rivers have thus now been excluded 
from the regulation, and protection, afforded 
by this federal law.

Again, many local governments may benefit 
from these changes in that many of their own 
projects affecting navigable waters will be 
exempt from Ministry of Transport approval 
if those waters are not among the lakes and 
rivers listed in the Schedule to the amended Act. 
However, some national environmental groups 
have expressed concern that the removal of 

thousands of lakes and 
rivers from the control 
and regulation of the 
Act will eliminate 
the environmental 
assessment step from 
many development 
projects, and lead 
to expensive and 
t i m e - c o n s u m i n g 
private litigation over 
interferences with 
the common law right 
to navigation, which 

have previously been addressed through 
approvals under NWPA. In regard to the latter, 
the amendments enable persons wishing 
to construct projects that might obstruct a 
navigable water body that is not listed in the 
Schedule to the Act, to apply to the Minister to 
be regulated (the Act replaces the common law 
right of navigation in such circumstances, with 
the more limited right to navigate subject to 
such obstructions as the Minister of Transport 
may have allowed). A project proponent would 
do so in order to protect themselves from the 
expense and uncertainty of private lawsuits 
based on the common law right of navigation. 
Presumably, other enactments, including local 
government enactments, may also affect this 
common law right.

Literally thousands of lakes and rivers have 

thus now been excluded from the regulation, 

and protection, afforded by this federal law.

Bill Buholzer
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Committees of the Whole: Procedural 
Flexibility but with Risks Attached
Both the Community Charter and the Local Government Act refer to the establishment of 

standing and select committees, procedures for committees, minutes of committee meetings, 

delegation to committees, and immunity from liability for committee members. But do these 

sections apply to a committee of the whole? Neither the Community Charter nor the Local 

Government Act refers to committees of the whole. What exactly is a committee of the whole?  

In the 1981 B.C. Supreme Court case Jaco v. 
Vancouver (City), the court considered a City 
bylaw to rezone property for the Glad Tidings 
mega-church. The Council met at a nearby 
school to hold the public hearing and at the 
commencement of the meeting it passed a 
unanimous resolution to “resolve itself into 
Committee of the Whole” to consider proposed 
amendments to the zoning bylaw. After a 
presentation on the project, comments by 
senior City staff, and representations by the 
public, the committee of the whole passed a 
resolution “that the rezoning application be 
approved”. The committee of the whole then 
considered a different matter, after which a 
resolution was passed “That the Committee 
of the Whole rise and report”. Immediately 
afterward, Council resolved “That the report of 
the Committee of the Whole be received”.  

Ultimately the zoning bylaw was adopted 
and a court challenge was commenced on 
several bases, including that Council had not 
held the public hearing and instead the public 
hearing had been held by the committee of the 
whole. The Court asked “What, essentially, is 
a Committee of the Whole?” and answered 
that question with a quote from a text on 
parliamentary procedure:

The Court noted that Vancouver’s Procedure 
Bylaw contemplated some City business 
being conducted by the committee of the 
whole. Ultimately, the Court upheld the zoning 
bylaw, deciding that “the fact that Council 
resolved itself into a Committee of the Whole 
was a procedural device used to permit wider 
discussion by members of the Council… it was, 
in fact, the Council itself in a less formal guise 
– holding the public hearing”.

In the 1990 decision Bekar v. Bulkley Nechako 
(Regional District), the B.C. Supreme Court 
considered a claim that the Board had breached 
its Procedure Bylaw and found as follows:

“A committee of the whole House 
consists, as its name implies, of all 
the members of the House. It is, in 
fact, the House in a less formal guise, 
presided over by a chairman instead 

“It is as clear as can be that everyone 
present at the meeting, including 
that part which was transformed 
into a meeting of the committee of 
the whole, knew what had happened 
at the meeting of the committee of 
the whole, in terms of information, 
therefore, there was no realistic 
need for the formality of a report and 
the moving of its adoption. When the 

of by the Speaker and conducting its 
business according to more flexible 
rules of procedure…. Like many 
English institutions, it originated in 
the special political conditions of a 
particular period... but is continued for 
reasons of practical convenience…”
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Patricia Kendall

In 1994, in Marcinkovic v. Saanich (District), 
landowners applied to the District’s Approving 
Officer to approve a subdivision of their 
agricultural land as a residence for their 
son. The legislation prohibited the owners 
from applying to the Agricultural Land 
Commission unless authorized by a resolution 
of the municipality. On February 21, 1994 the 
committee of the whole considered a report of 
its planner, and the public and owners debated 
the issue. The committee of the whole resolved 
that the application for subdivision should not 
be forwarded to the ALC and the owners were 
advised of this by a February 25, 1994 letter. 
However, as explained in the court decision:

The owners were informed of this and told 
the matter would be reconsidered at an April 
11th meeting. The committee of the whole 
did meet on that date and again resolved 
that the application for subdivision should 
not be forwarded to the ALC. It was not 
until the Council meeting on April 18th that 
Council resolved to “ratify the Committee 
of the Whole recommendation”. However, 
the Court was not satisfied that there was 
any irregularity in the process and, even 
if there was, it was an irregularity of “no 
consequence”.

Despite the fact that the municipal decisions 
in these three cases were judicially upheld, 
this does not mean that these proceedings 
can be described as “best practices”. 

Section 114 of the Community Charter 
provides:

Municipal Councils are authorized to 
delegate to their “council committees” 
and regional boards are authorized to 
delegate to their “committees”, and both 
can delegate “to other bodies established” 
by them, but it is uncertain whether this 
encompasses committees of the whole. 
This means that, unless specific decisions 
can be and are specifically delegated, those 
decisions must be made by the municipal 
council or by the regional board, and not 
by committees of the whole or other types 
of informal groups, such as electoral area 
director committees, even though those 
committees may be composed of the same 
people as the Council or board.

Of course, committees do make decisions, 
from decisions to receive reports to 
decisions to make recommendations. But 
in order to protect a substantive decision 
(such as issuance of a permit) from legal 
challenge, that substantive decision must 
be made by the Council or regional board, 
unless that decision could be and has been 
specifically delegated. Later ratification 
of a committee decision by the Council or 
regional board may not always be effective, 
depending on the procedural requirements 
associated with that decision, so local 
governments should carefully consider 
whether they truly need the flexibility 
gained by using a committee of the whole, 
or another committee.

“Council was sitting as a committee 
of the whole on February 21, 1994. 
It therefore lacked the authority to 
reach a formal decision on this matter. 
It was necessary for the committee’s 
decision to be considered and ratified 
by Saanich council itself.”

“The powers, duties and functions 
of a municipality are to be exercised 
and performed by its council, except 
as otherwise provided under this or 
another Act…”

deliberators are throughout one and 
the same there is no need to inform 
themselves of what they had already 
done.”
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Cell Towers: Industry Canada, can you 
hear us now?
The siting of cellular antenna systems can be a prickly issue for local governments. Although 

local governments are empowered to regulate land use, at times that power conflicts with the 

federal government’s jurisdiction over telecommunications. The result is that local govern-

ment preferences are sometimes ignored when Industry Canada approves an antenna sys-

tem. This arrangement leaves residents living near antenna systems unhappy, and local gov-

ernments scrambling to address their concerns.  

In February, the Federation of Canadian 
Municipalities and the Canadian Wireless 
Telecommunications Association released 
the jointly developed Antenna System Siting 
Protocol Template. The Template is a model 
upon which local governments may base their 
own antenna siting protocols. An antenna 
siting protocol provides an avenue for local 
government input on Industry Canada’s siting 
decisions. The Template seeks to balance local 
government jurisdiction over land use with 
the telecommunication industry’s business 
objectives by establishing predictable criteria 
and a step-by-step process for local evaluations 
of antenna systems.  

The Template includes a number of elements 
that could be included in every local 
government’s antenna siting protocol, the 
most important of which is a list of preferred 
and discouraged locations. Also important 
are provisions for co-locating, which require a 
telecom to explore sharing a site with another 
telecom, modifying or replacing an existing 
structure, or using existing structures such as 
rooftops, water towers and utility poles before 
submitting a proposal for a new antenna 
system. Where co-locating is impossible, local 
governments may stipulate that telecoms 
should design new antenna systems with co-
locating capacity. Lastly, a local government’s 
antenna siting protocol could specify its 

development and design preferences with 
regard to style and colour, buffering and 
screening, structure, height, signage and 
lighting, etc.

Pursuant to Industry Canada guidelines, some 
antenna systems are excluded from local 
government input, including new antenna 
systems that are less than 15 metres in height, 
maintenance of existing systems, maintenance 
of painting and lighting, and temporary antenna 
systems. However, the Template requires 
telecoms to notify local governments of the 
installation of these excluded systems as well. 

The Template establishes a four-stage 
consultation process: pre-consultation, 
proposal submission, public consultation, 
and concurrence/non-concurrence. At the 
pre-consultation stage, a telecom notifies the 
local government that it is assessing potential 
sites for an antenna system. Then, the telecom 
arranges for a site investigation meeting with 
the local government to discuss the specifics 
of the proposal, including the proposed 
site, alternative sites, and the height of the 
structure. At this stage, the local government 
may suggest alternative sites. After the site 
investigation meeting, the local government 
provides the telecom with its antenna siting 
protocol, any preferences regarding the 
proposed site, and any further requirements.
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Joe Scafe

Next, the telecom submits its proposal for the 
new antenna system to the local government.  
The proposal should take into account the 
local government’s preferences expressed 
in its antenna siting protocol with regard to 
siting, co-locating capacity and development 
and design.  

Then, unless the local government decides 
it is not required, the telecom undertakes 
a public consultation process. The telecom 
provides notice of the details of the proposal to 
affected property owners, community groups, 
and other stakeholders. The telecom collects 
and responds to written comments from the 
public regarding 
the proposal, 
and submits all 
correspondence to 
the local government 
and Industry 
Canada. Where 
there is significant 
public interest in a 
proposal, the local 
government may 
require the telecom 
to chair a public 
information session.  
Following the public 
information session, the telecom provides 
the local government with a summary of 
stakeholder comments.  

At the final stage, the local government may 
issue a letter of concurrence if the proposal 
addresses its antenna siting protocol to its 
satisfaction, or a letter of non-concurrence 
if it does not. The letters will be considered 
by Industry Canada in its decision to approve 
the antenna system, but are not binding on 
Industry Canada.

The newly released Template emphasizes 
several ways to maximize the effectiveness 
of an antenna siting protocol. First, an 
antenna siting protocol that incorporates key 
aspects of a local government’s zoning and 
building bylaws and identifies preferred and 
discouraged sites will provide transparency for 

telecoms and help to foster a healthy ongoing 
relationship between the parties. Second, the 
Template suggests that local governments 
should focus on discouraging undesirable 
siting proposals at the pre-consultation stage, 
before a telecom has invested considerable 
time and resources in investigating a site. 
Lastly, local governments are encouraged to 
ensure that new antenna systems have co-
locating capacity. Industry Canada has made it 
an objective to increase antenna site sharing 
amongst competitors, so local government 
co-locating preferences should be taken into 
account in Industry Canada’s final decision.

Although Industry 
Canada has the final 
say in approving an 
antenna system, 
an antenna siting 
protocol is one way a 
local government can 
address the concerns 
of its citizens. 
Incorporating siting 
preferences into 
zoning or other 
bylaws is another 
avenue for local 
governments to 

explore. When enshrined in a bylaw, a local 
government’s siting preferences provide a 
stronger foundation on which to base its 
protocol requirement. At a minimum, every 
antenna siting protocol should be adopted by 
a resolution of council. The Template provides 
one way for local governments to address 
local sensitivities and resident concerns, and 
is a good reminder to local governments to 
address antenna system siting through a bylaw 
or policy. It remains to be seen how effective 
this template will be in influencing telecom or 
Industry Canada decisions.

Although Industry Canada has the final say in 

approving an antenna system, an antenna 

siting protocol is one way a local government 

can address the concerns of its citizens. 
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Following a 2006 Expert Water Panel 
consultation with First Nations regarding 
water quality regulation and a 2009-2011 
National Assessment of First Nations 
Water and Wastewater Systems, Bill S-8’s 
predecessor, Bill S-11, was introduced in the 
Senate. The Bill was met with fierce opposition 
from most First Nations, mainly because it did 
not provide the funding assurances the First 
Nations had sought in the Expert Water Panel 
report, because it did not adequately recognize 
the Crown’s duty to consult, and because the 
regulatory powers it created were seen to 
supplant First Nations’ Aboriginal title and 
rights.

Bill S-11 died when Parliament was dissolved 
on March 26, 2011. Its successor, Bill S-8, was 
introduced in the Senate in June 2012. While the 
Federal government’s position is that the new 
Bill incorporates significant changes based on 
feedback from First Nations, it appears that 
many First Nations continue to oppose the Bill.

Despite this opposition, Bill S-8 passed in the 
Senate on June 18, 2012, and in the House of 
Commons on May 8, 2013. The largest point of 
contention in the House was how the required 
services would be funded, as there are no 
funding provisions or commitments in the 
legislation.

As it is set out in the Bill, the Act would enable 
the Federal government to make regulations 
governing both the provision and disposal of 
water on First Nations lands, including in some 
cases lands that belong to First Nations with 
settled self-government and comprehensive 
land claim agreements. The power to regulate 
extends to the training and certification of 

water systems operators, the location, design, 
construction, operation and decommissioning 
of water systems, and the monitoring and 
treatment of drinking water and wastewater.

The proposed Act further allows the Federal 
government to, by regulation, confer legislative, 
administrative, judicial, enforcement, or 
“other” powers under the Act on “any person or 
body”.  The Bill provides limitations on liability 
of the Provincial and Federal Crown, but not on 
other potential operators or regulators under 
the Act, including local governments.

The broad authority of the federal cabinet to 
confer powers and responsibilities under the 
Act on “any person or body”, combined with 
the open question regarding funding sources 
for water system improvements under the Act, 
should be of interest to local governments. 
The apparent intent of the legislation was 
stated in the House as paving the way for 
regulations that “would extend the possibility 
of First Nations, provinces, territories and 
municipalities working together to provide 
safe drinking water and wastewater services 
on First Nations lands” and would “facilitate 
these partnerships.” 

In the absence of federal government funding 
commitments, both First Nations governments 
and local governments remain concerned 
about who will bear the costs.  Indeed, the Act 
may open the door to the Federal government 
being able to delegate responsibility for First 
Nations drinking water and wastewater 
systems – including the associated costs – to 
local governments. Local governments that 
currently provide some water services to First 
Nations under existing agreements have raised 

Safe Drinking Water for First Nations 
Act: What Does it Mean for Local 
Governments?
Bill S-8, the proposed Safe Drinking Water for First Nations Act, is a federal act to enable the 

regulation of drinking water and wastewater treatment on First Nations land. 
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drinking water on First Nations lands.”  This 
raises significant issues regarding the duty 
to consult.  Our Courts have held (as recently 
as last year – see previous newsletters) that 
the Crown’s honour and duty to consult do not 
extend to local governments or private parties.  
We can thus expect that either the Act itself, or 
the regulations passed by cabinet, will be the 
subject of litigation, and the uncertainty that 
arises from it, if adequate consultation is not 
conducted at the federal level.

While it remains to be seen what the practical 
effects of Bill S-8 will be, local governments 
should be aware of the potential financial, 
jurisdictional, certainty and liability issues it 
may create.

concerns that they may find themselves having 
to increase the scope of services in order to 
comply with regulations under the Act without 
funding. The wording of the Act also opens 
up the potential for water systems on First 
Nations lands to be operated by private entities 
for profit, or by public-private partnerships.  
So many of the details of the regime are left 
to the federal cabinet to decide by regulation, 
that many of the answers to these questions 
will have to wait.

Although the Act provides that nothing in it 
or the regulations is to be construed so as 
to abrogate or derogate from any existing 
Aboriginal or treaty rights of the Aboriginal 
peoples of Canada under section 35 of the 
Constitution, it goes on to provide that the 
Act can in fact abrogate these rights “to the 
extent necessary to ensure the safety of 

Melania Cannon

Res judicata, or cause of action estoppel, 
applies to bar a claim or issue decided in 
an earlier claim or action. The earlier court 
decision may be several decades old, and even 
open to question under current procedural 
standards and substantive legal principles, but 
a later court should be disinclined to disturb 
the earlier decision on that basis. 

The recent decision in MacDougall and others 
v. Lake Country illustrates the point. Three 
property owners put the ownership of a 
strip of land fronting on Okanagan Lake at 
issue and sought to convince the court that 
ownership remained in the estate of the 

original subdivider, and thus was not public 
land. A 1963 court decision regarding the 
same lakefront strip had determined that the 
strip had been dedicated as park through the 
deposit of the 1909 subdivision plan, but the 
current owners rejected the procedures and 
findings of that decision.

The current day litigants, although not the 
same as those in 1963, were found to be 
“privies” of the original parties, and bound by 
the 1963 decision.  The Court of Appeal found:

Res Judicata and Issue Estoppel: One 
Bite at the Cherry

“The law rightly seeks a finality to litigation. To advance that objective, it requires 

litigants to put their best foot forward to establish the truth of their allegations 

when first called upon to do so. A litigant, to use the vernacular, is only entitled to 

one bite at the cherry…”

          - Justice Binnie in Danyluk v. Ainsworth Technologies Inc. (2001, SCC)

“The doctrine of res judicata exists 
precisely to obviate the re-litigation 
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The February 2013 decision of the BC Supreme 
Court in Stoneman v. Denman Island Trust 
Committee involved an even more audacious 
attempt to re-litigate issues, which had been 
decided as recently as 2005 and where the 
applicant owner had participated in the original 
case. The 2005 decision rejected a challenge 
to the validity and applicability of a hazardous 
conditions development permit requirement 
in an OCP, resulting in a mandatory injunction 
requiring the previous owner of the land to 
undertake remedial work. During the course 
of the earlier proceeding the previous owner 
sold part of the property to the Stonemans, 
who were added as parties to the litigation and 
supported the previous owners’ position. 

The Stonemans later commenced construction 
on their property without obtaining a 
development permit, arguing the earlier 
decision should not bar them from raising 
similar defence because they were only 
peripherally involved in the prior action, and it 
was unfair to expect them to put their whole 
case forward in 2005. 

The BC Supreme Court concluded the 
defences to the validity and applicability of 
the development permit requirement were 
res judicata. The court confirmed the principle 
that parties to litigation must bring their whole 
case forward, and the Court will not entertain 
at a later date, or in subsequent litigation, a 
point that could have been made in the earlier 
litigation. An injunction was issued requiring 
the Stonemans to undertake rehabilitative 
measures on the property that the Court might 
order on further application. Finally, the Court 
expressed its displeasure with their conduct 
by ordering that they pay special costs of the 
proceedings.  The decision is under appeal.

In Chase v. Surrey (2012 BC Supreme Court), a 
bylaw enforcement proceeding that produced 
orders prohibiting the respondent from 
placing chattels on or obstructing highways in 
Surrey gave rise to issue estoppel that barred 
subsequent claims against the city. As the 
earlier proceeding had confirmed Surrey was 
acting lawfully, the later court found that the 
tort claims for theft, harassment, malicious 
prosecution and abuse of power had already 
been rejected. 

While the MacDougall, Stoneman, and Chase 
cases involved res judicata and issue estoppel 
working in favour of the local governments, 
these principles can be equally applied 
against local governments. In Saanich v. 
MacNutt Enterprises (1997 BC Supreme Court) 
the District sought an injunction to restrain 
top soil, garbage hauling, and recycling 
operations on the defendant’s properties. 
Four previous prosecutions in relation to the 
various properties had all failed on the basis 
that the uses were lawful non-conforming. 
Appeals of these acquittals were dismissed 
due to procedural delay. In the later injunction 
proceeding, the District resisted the application 
of res judicata, arguing that local governments 
were exempt from res judicata when bringing 
statutory-based injunction proceedings and 
that the issues were different. The Court was 
satisfied that issue estoppel applied on the 
issue of non-conforming use, and the District 
was unable to obtain an injunction on that 
basis. 

Litigants seeking another bite at the proverbial 
cherry, including local governments, are thus 
forewarned.  Local governments should be 
careful not to attempt to slice enforcement or 
other legal issues too finely, or they may find 
themselves precluded from enjoying the fruits 
of their labours. 

of issues. At least where a previous 
decision is not patently perverse, the 
question of whether the court, in the 
end, reached the right conclusion is 
not one which should be addressed 
in exercising discretion to apply or 
not apply the doctrine.”

Barry Williamson
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On May 29, Pat Kendall and Joanna Track presented a session on local area services and 
revitalization tax exemptions at the Government Finance Officers Association of British Columbia 
Conference in Whistler.

Francesca Marzari spoke at the Federation of Canadian Municipalities Conference in Vancouver on 
June 1 on the incoming medical marijuana regulations.

Don Howieson and Michael Moll presented a session entitled “Medicinal Marijuana Legislation 
Amendments” on the final day of the Licence Inspectors and Bylaw Officers Association Conference 
and AGM held in Nanaimo from June 4-7.

On June 11, Bill Buholzer is presenting a session on works and services bylaws at the Approving 
Officer’s seminar preceding the Local Government Management Association Annual Conference in 
Kelowna. Francesca Marzari will be presenting a Conference session on business regulation and 
shark fin soup on June 12.

Ray Young and Gregg Cockrill are taking the show on the road! They will be in Terrace on June 14 
and Fort St. John on June 20 to present an evening discussion on community amenity contributions 
(asking the age old question: Why are the lawyers getting their knickers in a knot?) and the legal 
basis for First Nations’ participation in OCP preparation, rezoning and DP issuance on private lands. 

YOUNG ANDERSON is a Platinum Sponsor of the Annual National Conference of the Canadian 
Institute of Planners and the Planning Institute of British Columbia, being held in Vancouver from 
July 6-9. 

On July 6, YOUNG ANDERSON is presenting a full day Pre-Conference Workshop on a diverse 
selection of topics. Sukhbir Manhas is presenting a session entitled “Procedural and public due 
process in planning law”. Ray Young is presenting a session entitled “What is the “real place” of 
official or comprehensive planning documents in Canadian land use law? How can we give plans 
more traction?” Jay Lancaster is presenting a session entitled “What does jurisdiction really 
mean? As a planner have I got it, and how do I find out?”, and Bill Buholzer is presenting a session 
entitled “Constitutional conundrums for working planners”. Reece Harding and Gregg Cockrill 
are presenting a session on First Nations Land Claims, and Alyssa Bradley is presenting a session 
entitled “Medical marihuana and land use problems - scenes from Canada and the USA”. We expect 
it to be a full and informative day!

On July 7, Carolyn MacEachern is presenting a morning session at the CIP/PIBC Conference   
entitled “Workplace 101: Labour, Employment, & Human Rights”, and Bill Buholzer is presenting 
an afternoon session entitled “Land Use Law in the Supreme Court of Canada”.

On August 18, Francesca Marzari will be presenting a session entitled “Municipal Councillor No-
No’s” at the Canadian Bar Association Canadian Legal Conference and Expo in Saskatoon.

Sukhbir Manhas is attending the Thompson Okanagan Local Government Association Annual 
Conference in Salmon Arm from September 11-13, and will be speaking on legalized grow-ops, 
zoning and land use issues, and potential enforcement implications.

Look for your Lawyers
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YOUNG ANDERSON is delighted to announce that Bryan Jung has been accepted into the LL.M 
program at Columbia University in New York and Michael Moll will be attending the LL.M program 
at the University of Toronto. Bryan will be departing for New York in early August, and Michael will 
be returning to his hometown of Toronto later that month. We wish them both the best of luck and 
know they will make us proud!

YOUNG ANDERSON bids a fond farewell to Melania Cannon, who will be moving to Peru with her 
family in the coming months. Melania’s passion and intelligence will be missed at the firm, but we 
know she will find and meet the new challenges she seeks.

We are pleased to announce that Joe Scafe was called to the bar in May, and is now an associate 
lawyer with YOUNG ANDERSON. Joe grew up in Terrace, BC, and completed his Bachelor of Arts in 
History at the University of Northern British Columbia in Prince George. 

In May, Maria Kim joined the firm as our new articling student. We know she will make a great 
addition to our team.
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