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: 
Aboriginal Title Proven in British 
Columbia
In March 1861, James Douglas, the Governor of the Colony of Vancouver Island, sent a petition 

to the Duke of Newcastle from the House of Assembly in Victoria requesting 3000 pounds 

from the Imperial Government to complete the treaty process that had begun on Vancouver 

Island (see page 6). The Duke’s reply, denying the request and suggesting that the Colonial 

Government find funds elsewhere (see page 7), changed the course of aboriginal title matters 

in British Columbia. Despite the modest sum apparently required by Governor Douglas to 

complete treaties on Vancouver Island, the Colonial Government chose instead to abandon 

the treaty process altogether in favour of a system involving the unilateral establishment of 

reserves, together with a policy, reflected in a series of land ordinances, of making other lands 

available for settlement without regard to any interest the First Nations may have had in such lands.

The significance of this shift in colonial policy 
cannot be overstated. It left to the courts 
a number of very important questions: (1) 
Did aboriginal peoples have aboriginal title 
to lands in British Columbia at the time the 
British asserted sovereignty over the colonial 
territory? (2) If aboriginal peoples did have 
aboriginal title to lands in British Columbia, 
had such aboriginal title been extinguished 
by the Colonial Government prior to British 
Columbia joining Canada in 1871 (as a result 
of the unilateral reserve creation and land 
settlement process employed by the Colonial 

Government), as the Province maintained 
for many years? Or did it continue to exist 
as the federal government and First Nations 
contended? (3) If aboriginal title continued in 
relation to Crown lands in British Columbia, 
despite British Columbia’s pre-Confederation 
reserve creation and land settlement 
measures, what was the nature of it and what 
degree of occupation needed to be proven to 
confirm it?

Most of these questions were answered by 
the Supreme Court of Canada in its landmark 
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decision in Delgamuukw v. British Columbia 
in 1997. While the pleadings in that case 
prevented the Supreme Court from deciding 
the underlying title claim of the Gitskan and 
Wet’suwet’en (a claim 
to title to some 58,000 
square kilometres of 
land), the Supreme 
Court confirmed 
that aboriginal title 
continued to exist in 
British Columbia. It 
described the nature 
of aboriginal title, 
confirming that while 
such title differs 
from a common law 
fee simple (it is a 
communal title that 
is inalienable unless 
first converted to 
non-title land by prior surrender to the Crown 
and remains subject to an inherent limitation 
preventing its use by the aboriginal group 
for uses incompatible with the historical 
occupation that gave rise to it), it is also 
similar to a fee simple in that it confers on the 
aboriginal group a right to exclusive use and 
possession of the land. The Supreme Court 
also described the elements that needed to be 
proven for aboriginal title to be established:

 

While Delgamuukw made it clear that an 
aboriginal group could establish aboriginal title 

by proving that it was in exclusive occupation of 
the land when the British asserted sovereignty 
in British Columbia (determined by the Court 
to be the date of the Oregon Boundary Treaty 

in 1846), the Court 
in Delgamuukw 
said little about 
the nature of the 
occupancy sufficient 
to ground title. In 
Delgamuukw it was 
unclear whether 
the Supreme 
Court of Canada 
was speaking of 
occupancy of the 
kind associated 
with village sites 
and other areas 
that had been in 
regular, intensive, 

and geographically well-defined use by the 
aboriginal group, or whether the occupancy to 
which it referred might include more transitory 
or intermittent use of the land, for hunting, 
fishing and other activities. The Court’s failure 
to address this issue in detail left it unclear 
whether the Court in Delgamuukw contemplated 
proof of aboriginal title to very large areas 
(essentially the full territories claimed by 
aboriginal groups) or very small areas within 
those territories (essentially village sites and 
not much more). That question has now been 
answered by the Supreme Court of Canada in 
its most recent landmark decision, Tsilhqot’in 
Nation v. British Columbia.

The Tsilhqot’in Nation, a group comprising 
six bands, claimed aboriginal title to a 
portion, about 5%, of its traditional territory 
(presumably leaving it to another day to claim 
title to further parts of that territory when its 
evidentiary basis for doing so was solidified). 
The area to which they sought title comprised 
approximately 600,000 hectares of mostly 
undeveloped Crown land in a remote part of 
the Chilcotin. The trial judge declined to grant 

The Court’s conclusion... creates 

the reality that a vast amount of 

unoccupied Crown land 

in British Columbia 

is aboriginal title land. 

“In order to make a claim for 
aboriginal title, the aboriginal group 
asserting the claim must satisfy 
the following criteria: (i) the land 
must have been occupied prior to 
sovereignty, (ii) if present occupation 
is relied on as proof of occupation 
pre-sovereignty, there must be a 
continuity between present and pre-
sovereignty occupation, and (iii) at 
sovereignty, that occupation must 
have been exclusive.”
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a declaration of title, though he concluded the 
evidence was sufficient to establish that the 
Tsilhqot’in had been in exclusive occupation of 
roughly 40% of the claim area. He held that the 
claim had been advanced as an “all or nothing” 
claim, such that he could grant a declaration 
of title only if the Tsilhqot’in had succeeded 
in proving exclusive occupancy in 1846 of the 
entire claim area. He dismissed the claim 
without prejudice to the Tsilhqot’in’s right to 
pursue geographically smaller claims within 
the claim area. His conclusions with respect to 
the area to which he would have found title had 
been proven (had the claim not been advanced 
on an all or nothing basis) were nevertheless 
based on his view that the occupancy necessary 
to ground title was not limited to intensive 
occupation of specific sites, but included a 
more territorial and nomadic occupancy that 
could be established by hunting, trapping, 
fishing, and other activities at places within 
the claim area. In short, he accepted a view of 
the nature of occupancy necessary to ground 
aboriginal title that would result in very large 
portions of the province being subject to 
aboriginal title.

The British Columbia Court of Appeal disagreed 
with the trial judge’s conclusion that it was not 
open to him to make an actual declaration 
of aboriginal title simply because the claim 
had been framed as a claim to a larger area 
than that to which the trial judge had found 
title to have been proven. However, the Court 
of Appeal also disagreed with the trial judge 
on the nature of occupancy necessary to 
establish title. The Court of Appeal adopted a 
much narrower view, holding that aboriginal 
title could be proven only by showing intensive 
use of definite tracts of land. This narrower 
view on the nature of occupancy necessary to 
establish aboriginal title would result in only 
specific sites, and thus a very small part of the 
province, being subject to aboriginal title.

In its decision released in June, 2014, the 
Supreme Court of Canada rejected the Court 

of Appeal’s approach in favour of an approach 
very similar to that of the trial judge. The Court 
concluded that the Tsilhqot’in had proven 
“sufficient” occupancy of the areas designated 
by the trial judge. The Court disagreed with 
the trial judge’s “all or nothing” rationale for 
refusing to issue an actual declaration of title 
to that area and issued the declaration itself. 
While there are a number of important aspects 
of the Tsilhqot’in decision, clearly the most 
significant is the Supreme Court’s adoption 
of the broad view of the nature of occupancy 
necessary to ground title. On this issue, the 
Court said the following:

“For semi-nomadic Aboriginal 
groups like the Tsilhqot’in, the Court 
of Appeal’s approach results in 
small islands of title surrounded by 
larger territories where the group 
possesses only Aboriginal rights to 
engage in activities like hunting and 
trapping. By contrast, on the trial 
judge’s approach, the group would 
enjoy title to all the territory that their 
ancestors regularly and exclusively 
used at the time of assertion of 
European sovereignty.”

“The first requirement – and the one 
that lies at the heart of this appeal 
– is that the occupation must be 
sufficient to ground Aboriginal title. 
It is clear from Delgamuukw that 
not every passing traverse or use 
grounds title. What then constitutes 
sufficient occupation to ground title?

“To sufficiently occupy the land for 
purposes of title, the Aboriginal 
group in question must show that 
it has historically acted in a way 
that would communicate to third 
parties that it held the land for its 
own purposes. This standard does 
not demand notorious or visible use 
akin to proving a claim for adverse 
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The Court’s conclusion on the degree of 
occupation issue (and its resulting declaration 
of Tsilhqot’in title) is a massive victory for First 
Nations and an extremely significant decision 

for the Province generally, as it makes it 
likely that a very large portion of the Province 
is subject to aboriginal title. It puts an end 
to the narrow view of title advanced by the 
Province, and accepted by the Court of Appeal, 
and creates the reality that a vast amount of 
unoccupied Crown land in British Columbia is 
aboriginal title land. 

While the Court’s decision in Tsilhqot’in on 
the title question itself is undoubtedly the 
most significant aspect of the case, the 
Court did temper to some degree the impact 
of that decision, by holding that provincial 
land use regulations may continue to apply 
to aboriginal title lands, despite such lands 
being “lands reserved for the Indians” under 
section 91(24) of the Constitution Act, 1867. This 
conclusion runs counter to prior court rulings 
to the effect that the federal government has 
exclusive legislative jurisdiction to regulate 
the use of lands reserved for the Indians (with 
only generally applicable Provincial laws, not 
aimed at use, having potential applicability 
to such lands). In Tsilhqot’in the Court swept 
aside the previous jurisprudence on the 
division of powers issue, in what appears to 
be an obvious attempt to avoid the otherwise 
sweeping elimination of Provincial regulatory 
power over much Crown land in the Province. 
The Court simply concluded that, in this area, 
the traditional inter-jurisdictional immunity 
model is “at odds with modern reality” and 
should not be applicable. The Court held that 
section 35 of the Constitution Act, 1982 should 
be the exclusive lens through which both 
Provincial and Federal jurisdiction to deal with 
aboriginal title land is decided.

Section 35 of the Constitution Act, 1982 
provides that aboriginal rights are “recognized 
and affirmed.” This section protects aboriginal 
rights (including title) against governmental 
action by both the federal and provincial 
governments. However, that protection is 
not absolute. In numerous prior cases, the 
Supreme Court has interpreted section 35 

possession, but neither can the 
occupation be purely subjective or 
internal. There must be evidence of a 
strong presence on or over the land 
claimed, manifesting itself in acts 
of occupation that could reasonably 
be interpreted as demonstrating 
that the land in question belonged 
to, was controlled by, or was under 
the exclusive stewardship of the 
claimant group. As just discussed, 
the kinds of acts necessary to 
indicate a permanent presence and 
intention to hold and use the land for 
the group’s purposes are dependent 
on the manner of life of the people 
and the nature of the land. Cultivated 
fields constructed dwelling houses, 
invested labour, and a consistent 
presence on parts of the land may 
be sufficient, but are not essential 
to establish occupation. The notion 
of occupation must also reflect the 
way of life of the Aboriginal people, 
including those who were nomadic 
or semi-nomadic.

“There is no suggestion in the 
jurisprudence or scholarship that 
Aboriginal title is confined to specific 
village sites or farms, as the Court 
of Appeal held. Rather, a culturally 
sensitive approach suggests that 
regular use of territories for hunting, 
fishing, trapping and foraging is 
‘sufficient’ use to ground Aboriginal 
title, provided that such use, on the 
facts of a particular case, evinces an 
intention on the part of the Aboriginal 
group to hold or possess the land in 
a manner comparable to what would 
be required to establish title at 
common law.”
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as allowing governmental interference with 
aboriginal rights, but only if the governmental 
measure at issue meets a strict justification 
test. The Court in 
Tsilhqot’in appears 
to simply affirm the 
established section 
35 jurisprudence, 
noting that to justify 
a governmental 
action that infringes 
aboriginal title, the 
government will 
typically be required 
to show that it 
has consulted the 
affected aboriginal 
group prior to 
enacting or otherwise 
undertaking the 
infringing action, that the governmental action 
is “backed by a compelling and substantial 
legislative objective in the public interest”, 
and that the government has reasonably 
accommodated the aboriginal title interest. 
Previous case law indicates that reasonable 
accommodation will usually require the 
government to show that it has chosen a 
means of achieving its objective that infringes 
aboriginal title as little as possible and, where 
appropriate, that it has adequately compensated 

the aboriginal group. Given the implications 
of Tsilhqot’in respecting the territorial reach 
of title claims in British Columbia, it may 

be expected that 
g o v e r n m e n t a l 
d e c i s i o n - m a k i n g 
respecting areas 
subject to title claims 
will routinely involve 
much more vigorous 
prior consultation 
with affected First 
Nations and certainly 
greater emphasis on 
accommodating the 
interests asserted by 
such First Nations.  
It may also open 
the door to the 
application of local 

government land use regulations to aboriginal 
title lands, where the regulations meet the s. 
35 test.

the Court did temper... 

that decision, by holding that 

provincial land use regulations 

may continue to apply to 

aboriginal title lands.

The YOUNG ANDERSON NEWSLETTER is published as a service for the clients of YOUNG ANDERSON.  All 
rights reserved.  No part of this newsletter may be reproduced without the express permission of the 
publishers. ©   Copyright 2014,  YOUNG ANDERSON. Readers  are  advised  to  consult qualified counsel 
before acting on the information contained in this newsletter.

For additional copies of this newsletter or to be added to the mailing list, contact YOUNG ANDERSON:

1616 -  808 Nelson Street,  Box 12147,  Nelson Square,  Vancouver,  BC V6Z 2H2
tel:  604.689.7400   I    fax:  604.689.3444   I    tol l  free:  1.800.665.3540

#201 -  1456 St.  Paul  Street,  Kelowna,  BC V1Y 2E6
tel:  250.712.1130   I    fax:  250.712.1180

WWW.YOUNGANDERSON.CA

Gregg Cockrill



6           September 2014

 ‘... As the native Indian population of Vancouver Island have distinct 

ideas of property in land, and mutually recognize their several exclusive 

possessory rights in certain Districts, they do not fail to regard the 

occupation of such portions of the Colony by white settlers, unless with 

the full consent of the proprietary Tribes, as national wrongs; and the 

sense of injury might produce a feeling of irritation against the 

settlers, and perhaps disaffection to the Government, that would endan-

ger the peace of the Country ...

‘3 ’ Knowing their feelings on that subject, I made it a practice up to the 

year 1859, to purchase the native rights in the land in every case prior 

to the settlement of any district; but since that time in consequence of 

the termination of the Hudson‘s Bay Company‘s Charter and the wants 

of funds, it has not been in my power to continue it.  Your Grace must 

indeed be well aware that I have since then had the utmost difficulty 

in raising money enough to defray the most indispensable wants of 

government....

‘6 ’ I will not occupy Your Grace‘s time by any attempt to investigate the 

opinion expressed by the House of Assembly as to the liability of the 

Imperial Government for all expenses connected with the purchase of the 

claims of the aborigines to the public land, which simply amounts to 

this, that the expense would in the first instance be paid by the 

Imperial Government, and charged to the account of proceeds coming from 

the sales of public land.  The land itself would therefore be ultimately 

made to bear the charge.

‘7 ’ It is the practical question as to the means of raising the money 

that at this moment more seriously engages my attention.  The Colony 

being already severely taxed for the support of its own government, could 

not afford to pay that additional sum; but the difficulty may be 

surmounted by means of an advance from the Imperial Government to 

the extent of 3,000 pounds, to be eventually repaid out of the Colonial 

Land Fund... And I shall carefully attend to the repayment of the sum 

advanced in full as soon as the land fund recovers in some measure from 

the depression caused by the delay which Her Majesty‘s Government has 

experienced in affecting a final arrangement with the Hudson‘s Bay 

Company for the reconveyance of the Colony, so there is little doubt when 

our new system of finance comes fully into operation that the revenue will 

be fully adequate to the expenditure of the Colony.

Letter to the Duke of Newcastle

from James Douglas, March 1861
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The Duke‘s reply of October 19, 1861 ‘I have had under my consideration your dispatch No. 24 of 

the 24 of March last, transmitting an address from the House 

of Assembly of Vancouver Island in which they pray for the 

assistance of H.M. Government in extinguishing the 
aboriginal title to the Public Lands in the Colony and set 

forth the evils that may result from a neglect of this 
precaution.  I am fully sensible of the great importance of 
purchasing without loss of time the native title to the soil of 

Vancouver Island but the acquisition of the title is a purely 

Colonial Interest and the Legislature must not entertain 

any expectation that the British Taxpayer will be burdened 

to supply the funds or British Credit pledged for the purpose.  

I would earnestly recommend therefore to the House of Assembly 

that they should enable you to procure the requisite means 

but if they should not think proper to do so, Her Majesty‘s 
Government cannot undertake to supply the money requisite 

for an object which, while it is essential to the interests of 

the people of Vancouver Island, is at the same time purely 

Colonial in its character, and trifling in the charge that it 

would entail.’
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BC Supreme Court Quashes OCP over 
failure of Minister to Adequately 
Consult
The June 4, 2014 decision of the BC Supreme Court in Squamish Nation v. British Columbia 

(Community, Sport and Cultural Development), 2014 BCSC 991, not only quashed Whistler’s 

2013 OCP, but also sets new standards of consultation with First Nations for all provincial 

approvals for similar local government bylaws and regulations.  Local governments, including 

regional districts and the Local Trust Areas in the Islands Trust that have Ministerial approval 

requirements for their OCP’s, will be directly affected by this decision.

Squamish Nation involved a challenge to the 
approval of Whistler’s OCP by the Minister of 
Community Sport and Cultural Development, 
on the basis that the Minister did not 
adequately consult the Squamish and Lillooet 
First Nations on the issue of development 
limitations that were contemplated in the OCP.  
The First Nations most particularly objected to 
bed unit limits applying to fee simple lands that 
they might obtain through treaty or agreement 
in the future, and to the urban containment 
boundary excluding Crown lands that they 
claimed title to.  They were not satisfied with 
the consultations that occurred with the RMOW 
or the OCP amendments proposed to address 
their concerns.  Whistler argued that the OCP 
would have no effect on aboriginal title lands 
(those lands being immune from local land 
use regulation), and that there was no duty of 
consultation regarding individually held fee 
simple properties.  The Province argued that 
the potential impact of the OCP, and thus the 
duty of consultation, was at the low end, and 
was more than met by Whistler’s consultation 
record.

However, the Court found that the OCP did 
have the potential to adversely impact pending 
Aboriginal title claims, finding “...the potential 
for impact was moderate, and certainly 

more than the Province’s characterization of 
‘minimal’ or ‘low’.”  This decision was based, at 
least in part, on the proposition that local land 
use regulations might bind aboriginal title land 
(a possibility previously not approved in BC but 
since contemplated by the Supreme Court of 
Canada in Tsilhqot’ in discussed above).

On the basis of this higher potential impact, 
the Court held that the Province did not 
adequately consult the First Nations and 
suggested a greater onus on the part of the 
Province to consult on beyond the RMOW’s 
consultation record.  Accordingly, the Court 
quashed the Minister’s decision to approve 
the OCP, resulting in the entire OCP being 
of no force and effect.  The Province decided 
not to appeal the decision, and so the finding 
that local government OCPs have a potentially 
significant impact on aboriginal rights, 
requiring a mid-range level of consultation 
by the Crown, can be expected to apply to all 
future OCP approvals by the Province.

Jay Lancaster & Francesca Marzari 
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The City had incorporated PRWDC for the 
purpose of land development on the City’s 
waterfront. Between the years 2006 and 2011 
the City made a number of loans to PRWDC 
in the form of shareholder loans, without a 
partnering agreement under the Community 
Charter. The City 
made those loans 
in reliance on a 
written legal opinion 
that this would not 
be contrary to the 
Charter.

In 2013, the City 
realized there 
had been errors 
regarding the 
loans. The City and 
PRWDC then entered 
into a partnering 
agreement and 
money was loaned in 
the context of that agreement. PRWDC repaid 
all of the previous loans, plus accrued interest.

The Court confirmed that, under the Charter, a 
municipal council may not provide assistance, 
including in the form of lending money, to a 
business – even a wholly-owned corporation 
– unless the assistance is given under a 
partnering agreement. The City’s loans to 

PRWCD prior to 2013 were in breach of the 
Charter.

Section 191 of the Charter makes a council 
member “who votes for a bylaw or resolution 
authorizing the expenditure, investment or 

other use of money 
contrary to this Act or 
the Local Government 
Act personally liable 
to the municipality 
for the amount”. 
In addition, the 
council member is 
also disqualified. 
However, section 
191 does not apply “if 
the council member 
relies on information 
provided by a 
municipal officer or 
employee and the 
officer or employee 

was guilty of dishonesty, gross negligence or 
malicious or willful misconduct in relation to 
the provision of the information”.

The Court held that the purpose of section 191 
is to provide a municipality, and its taxpayers, 
with a measure of security where councillors 
spend public money in an unauthorized way. 
It is essentially a form of indemnity. However, 

Court Finds Powell River Councillors 
Not Personally Liable
On June 16, 2014 the BC Supreme Court released its decision on Orchiston v. Formosa. 

In this case, a number of citizens alleged that the City of Powell River had made unlawful 

loans to its wholly-owned corporation, the Powell River Waterfront Development 

Corporation (“PRWDC”), and that the Mayor and members of Council who voted to 

approve the loans were personally liable to the City for the amount of the loans, and 

were also disqualified from holding office.

The Court confirmed 

that statutes that impose 

personal liability on council members 

must be strictly construed.
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Patricia Kendall

upon repayment or recovery of the money, 
the councillors’ liability ceases. To hold that 
councillors are liable after the funds have been 
recovered would transform the section into a 
penalty under which councillors would be 
fined for voting in favour of an expenditure that 
resulted in no financial loss to the municipality. 
The Court confirmed that statutes that impose 
personal liability on council members must be 
strictly construed.

The Court also noted that, while section 191 
provides a specific defence if the council 
member relied on advice from an employee 
who was found to be dishonest or grossly 
negligent, that specific exception to personal 
liability does not operate to exclude an 
additional exception or defence based on 
good faith or honest belief. An interpretation 
of section 191 that would permit a council 
member to escape personal liability when he 
or she relies on advice or information from a 
municipal employee who is found to have been 
dishonest or grossly negligent, but not when 

the councillor relies on an employee’s honest 
but mistaken advice, would lead to an absurdity. 
Such a result, the Court concluded, would 
“weaken our municipal government structure 
by serving as a substantial disincentive to 
individuals who are considering serving their 
communities by running for municipal office.”

This case provides necessary clarification 
on councillor personal liability and 
disqualification, and provides some level of 
comfort to BC elected officials.

The firm bids a very fond farewell to Pat Kendall, who is retiring at the end of the year. Pat joined the 
firm in 1988 and has been a core member of Young Anderson for over 25 years. Over the years, Pat’s 
broad solicitor’s practice has taken her around the province, allowing her to meet and form great 
relationships with countless clients. Her keen intelligence, broad range of experience, and boundless 
energy will be greatly missed. We are excited for Pat and wish her great luck as she sets off on new 
adventures.

A FOND FAREWELL
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Former CAO Denied Procedural 
Fairness
A recent case highlights the importance for local governments to ensure that they follow the 

requirements of section 152 of the Community Charter. In the case of Ramsay v. Terrace (City), 

the CAO was on probation and the City had performance concerns. As CAO, he was an officer 

of the City and was entitled to a hearing under section 152. As well, his employment could only 

be terminated by a 2/3 majority vote of all Council members.

The City had not provided the CAO with any 
feedback to suggest his job was in jeopardy. At 
his first performance review meeting with the 
Mayor, the CAO was given a letter advising that 
Council had determined he was not suitable 
for the position and 
recommended that 
his employment 
be terminated. The 
letter advised that 
he had a right to be 
heard by Council 
but offered him the 
opportunity to resign 
with a severance 
package of two 
weeks’ wages in 
return for the CAO 
agreeing to waive his right to a hearing. The 
CAO chose to resign and later commenced 
the above litigation, claiming he was forced to 
resign.

The Court noted that the right to a hearing 
includes the right to know the case against 
you, as well as the right to present your case to 
the decision maker. While the CAO was advised 
of his right to a hearing, the Court determined 
that the CAO was not advised by the City of the 
reasons for its concerns.  

Therefore, the Court felt that the CAO was in the 
position of having to choose to resign or face 
a hearing without knowing the case against 
him. The Court stated that the CAO should 
have been allowed time to consider his options 
until after he had been shown the particulars 

of Council’s concerns. In these circumstances, 
the Court concluded that the CAO did not 
really resign. The CAO had been deprived of 
his hearing rights and his decision to resign 
was uninformed. The reality was that the CAO 

was told to quit or be 
fired, which the Court 
took issue with.

Because the CAO 
was a probationary 
employee, the Court 
determined he 
was not entitled to 
damages in lieu of 
notice. However, the 
Court did award him 
payment equivalent 

to six months of salary for the denial of his full 
hearing rights.  

This case is a reminder of the perils of the 
“quit or be fired” type of conversations and 
of the importance of complying with the 
procedural obligations under section 152 of 
the Charter.  Local governments will want 
to ensure that officers are not only advised 
of their right to a hearing under section 152, 
but are also provided with the reasons why 
Council is considering ending the employment 
relationship.

Carolyn MacEachern

This case is a reminder of 

the perils of 

the “quit or be fired” 

type of conversations.
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The fact that highways are ‘vested’ in the 
municipality in which they are located means 
that the municipality has ownership and 
possession of its highways (the “soil and 
freehold”) and, like any other property owned 
by a municipality, a municipality can dispose 
of its highways for fair market consideration. 
However, before disposing of a highway, a 
municipality must take a number of steps, which 
are set out in section 40 of the Charter. First, 
the municipality 
must close the 
highway. Second, the 
municipality must 
remove its highway 
dedication. Both of 
these steps must 
be done by bylaw, 
and are most often 
combined into a 
single bylaw. Before 
adopting such a 
bylaw, the council 
must give public notice and must provide 
an opportunity for those who consider they 
are affected by the highway closure to make 
representations to council. The council must 
also deliver notice of its intention to close a 
highway to the operators of utilities whose 
works will be affected by the closure. If there 
are existing works in the highway, those utility 
operators may require registration of one or 
more rights of way in order to secure their 
rights.

Because there is ordinarily no title to highways, 
the legal establishment of a highway is not 

shown by a title search from the Land Title 
Office, but by plan instead. Therefore, before a 
municipality can transfer title to a highway, the 
municipality also must take steps to raise title 
to the highway in the Land Title Office.

The vesting of the freehold of highways 
under section 35 of the Community Charter is 
subject to the provincial right to resume the 
highway in subsection 35(8). This means that, 

by regulation or by 
order- in-counc i l , 
the Province can 
cancel the vesting 
of a particular 
highway and 
resume ownership 
and control of that 
highway. Therefore, 
even after a 
municipality closes a 
highway, removes its 
highway dedication, 

and raises title to it in the Land Title Office, the 
land remains subject to the Province’s right of 
resumption. However, if the closed highway is 
not adjacent to a park, conservancy, recreation 
area or ecological reserve, and the municipality 
is disposing of the land in exchange for other 
land to be used as a highway, or to an adjacent 
landowner for the purpose of consolidating the 
closed highway with the landowner’s existing 
adjacent parcel, the municipality can file a 
statement in the Land Title Office applying to 
cancel the Province’s right of resumption. 
It should be noted that, where a municipality 
is closing a highway and retaining ownership, 

So you want to close a highway…

Like any other property 

owned by a municipality, 

a municipality can dispose of 

its highways for 

fair market consideration. 

By section 35(1) of the Community Charter, all highways physically located in a municipality 

are vested in that municipality, except for those highways listed as exceptions in subsection 

35(2), such as Provincial arterial highways, federal highways, and highways located on Indian 

reserves. The definition of ‘highways’ under the Charter is notably wide: the term highway 

“includes a street, road, lane, bridge, viaduct and any other way open to public use, other than 

a private right of way on private property.” 
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or transferring the closed highway without 
consolidation, the municipality cannot apply 
to cancel the right of resumption by filing a 
statement in the Land Title Office. In those 
cases, in order to remove the Province’s right 
of resumption, the municipality must obtain 
an order from the Minister of Transportation, 
cancelling the Province’s right of resumption. 
Not surprisingly, it can take some time to 
obtain such an order. However, as most 
purchasers are unwilling to purchase land 
that is still subject to the Province’s right of 
resumption, a ministerial order removing the 
right of resumption is often required.

There are a number of restrictions in relation 
to the closure and disposition of highways, 
particularly in relation to a highway that 
provides access to the ocean or other 
watercourse, or where closure of the highway 
would completely deprive an owner of access 
to its property. Additionally, if the highway to 
be closed is within 800 metres of an arterial 
highway, the bylaw may only be adopted if it 
is approved by the Minister of Transportation.

Below are 12 simple steps to completing a 
highway closure and transfer:

While some municipalities zone their highways, 
many do not, and may therefore wish to consider 
adopting the highway closure/dedication 
removal bylaw concurrently with a bylaw to 
zone the closed highway. Alternatively, if the 
highway closure is part of a bigger rezoning 
application, the closed highway should be 
included in that rezoning application.

1.	 Obtain a survey plan showing
	 the highway closure area.

2.	 Prepare a bylaw to close the 
	 highway and remove its
	 dedication. Attach the survey 	
	 plan.

3.	 Give the bylaw first, second, 		
	 and third readings.

4.	 Post and publish notice of
	 the intended highway closure 	
	 in accordance with section
	 94 of the Charter. (This can
	 be combined with the 
	 required notice of disposition
	 if the municipality is disposing
 	 of the closed highway.) 		
	 Include the date on which 
	 those affected by the bylaw 
	 can make representations to 		
	 council.

5.	 Give notice to utility operators 
	 whose facilities or works will 
	 be affected by the highway 
	 closure.

6.	 Hold the opportunity to be 		
	 heard.

7.	 Obtain MOTI approval if the
	 highway to be closed is within 
	 800 metres of an arterial 
	 highway.

8.	 Adopt the highway closure/
	 dedication removal bylaw.

9.	 File the highway closure/
	 dedication removal bylaw and 
	 survey plan in the Land Title 
	 Office.

10.	 File a Form 17 to raise title to
	 the closed highway in the
	 Land Title Office.

11.	 File a Form 17 application to
 	 remove the Province’s right
 	 of resumption (or ministerial 
	 order, if applicable) in the 
	 Land Title Office.

12.	 File a Form A Transfer to
	 transfer the closed highway, 
	 along with a 	 consolidation
	 plan (if transferring the  
	 closed highway to an adjacent 
	 landowner for consolidation 
	 with adjacent parcel(s) of 
	 land).

Joanna Track
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RAR Changes: The Dissonance 
Continues
Two recent provincial initiatives indicate that the “dissonance” within the BC government 

regarding local government implementation of riparian area protection measures under the 

Fish Protection Act, commented on by the BC Court of Appeal in 2011 in Yanke v. Salmon Arm 

(City), is not subsiding. Last March, the Office of the Ombudsperson issued a 125-page report 

about the RAR entitled “Striking a Balance: The Challenges of Using a Professional Reliance 

Model in Environmental Protection”. Later in the spring, the Legislature gave third reading, as 

part of the Water Sustainability Act (Bill 18), to certain amendments to the Cabinet’s regulation-

making powers under the Fish Protection Act (to be re-named the Riparian Areas Protection 

Act when these sections of Bill 18 are proclaimed in force). This commentary takes a look 

at some of the Ombudsperson’s recommendations regarding the role of local governments 

in “implementing” the Riparian Areas Regulation, and at the relationship between these 

recommendations and Bill 18.

The Ombudsperson’s interest in the RAR is 
related to the heavy reliance that the Regulation 
places on the opinions and professional 
standards of qualified environmental 
professionals (QEPs), particularly given how 
the Ministry of Forests, Lands and Natural 
Resource Operations (FLNRO) (which has taken 
over administrative duties from the Ministry of 
Environment) is currently administering the 
RAR. There is a trend in BC and other Canadian 
provinces, at the federal level and in certain 
foreign jurisdictions as well, for governments to 
shift responsibility for professional judgments 
from paid government staff to independent 
members of self-regulating professions. 
This is the model on which inspections of 
complex buildings are carried out in most 
BC municipalities, and on which BC building 
officials and approving officers address natural 
hazards. The Ombudsperson has made several 
recommendations that are intended to enable 
the Province to more effectively evaluate 
whether the Fish Protection Act is achieving 
its fish habitat protection objectives, including 
FLNRO review of all QEP reports (instead of a 

minuscule sample of the reports) and follow-
up on QEP non-compliance with prescribed 
riparian area assessment methodology. (The 
Ombudsperson’s report indicates that FLNRO 
has already rejected the recommendation 
regarding Ministry review of all QEP reports.) 
Included is a related recommendation that the 
RAR be amended to enable FLNRO to postpone 
notification to the local government that a QEP 
report has been received, until the Ministry 
is satisfied with the quality of the QEP report 
based on its review. 

As regards the local government role in riparian 
area protection, the Ombudsperson’s report 
includes a clear acknowledgement that local 
governments have the option, under s. 12 of the 
Fish Protection Act, to implement riparian area 
protection schemes that do not rely on the use 
of QEP reports or the Province’s notification 
system (RARNS). Provincial officials involved 
in administering the RAR have never, to the 
writer’s knowledge, formally recognized the 
existence of this option. Observing that three 
local governments were reported by FLNRO 
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to not be using the notification system, 
the Ombudsperson correctly states that 
“while all local governments must provide 
riparian protection at a level comparable 
to the RAR, they can choose whether the 
process established by the RAR applies in 
their jurisdiction”. This observation is clearly 
compelled by the wording of s. 12 of the Act, 
which enables local governments to provide 
a level of riparian area protection that in their 
opinion is “comparable to or exceeds” the 
level of protection provided in the RAR. A local 
government could, for example, engage its 
own environmental professionals to analyze 
riparian area development applications and 
make approval recommendations, rather than 
relying on QEPs paid by 
development applicants. 
The Ombudsperson’s 
examination of the 
Province’s reliance 
on third parties to 
achieve environmental 
protection and 
enhancement objectives 
focuses almost entirely 
on reliance on QEPs who 
are accountable only to 
their clients and their 
respective professional 
associations, instead of the equally heavy 
reliance the Province places on independent 
local governments that are accountable only 
to their own constituents. Presumably this is 
because, as the Executive Summary notes, “the 
RAR is one of many environmental protection 
and resource management programs in British 
Columbia that use the professional reliance 
model”. The reliance that the Province places 
on independent local governments in relation 
to riparian area protection is unparalleled; 
it contrasts sharply with the approach the 
Province took to agricultural land protection, 
for example, where direct provincial regulation 
of subdivision and development (via the 
Agricultural Land Reserve) is being used.   

In relation to local government variance 
procedures, the Ombudsperson’s report states, 
inaccurately in this writer’s opinion, that the 

Court of Appeal’s 2011 decision “found that 
there was no legal foundation in the RAR for 
local governments to vary SPEAs established 
by QEPs”. (While it’s true that the RAR does 
not directly address such variances, what the 
Court of Appeal actually found in the Yanke case 
was that there was no legal foundation in the 
RAR for a requirement that a local government 
obtain the approval of Fisheries and Oceans 
Canada before granting such a variance.) 
This statement leads the Ombudsperson to 
a recommendation that FLNRO “clarify the 
scope of the authority of local governments to 
vary streamside protection and enhancement 
areas in accordance with the Riparian 
Areas Regulation”. Apart from the fact (just 

mentioned) that a legally 
sound local government 
riparian area protection 
scheme under s. 12 of 
the Fish Protection Act 
might not rely on the 
RAR at all, the authority 
of local governments to 
“vary” the boundaries 
of SPEAs that QEPs may 
have identified in their 
assessment reports 
is implicit in local 
government authority 

to impose development permit conditions 
under s. 920(7) of the Local Government 
Act. (Technically, this is not variance at all, 
but a considered application of the QEP’s 
conclusions to the particulars of the parcel of 
land under consideration. Such “variances” 
are in many cases essential, particularly in 
relation to the redevelopment of built-up areas 
adjacent to watercourses and lakes, in order 
that the local government can avoid permit 
conditions that reduce permitted density of 
development, contrary to s. 920(4)). This local 
government authority requires no clarification, 
except perhaps internally within FLNRO and in 
its published materials on the RAR, but does 
require implementation by local governments 
of development permit areas in riparian areas. 

As a final example, the Ombudsperson’s report 
recommends that FLNRO ensure that every 

The wording of Bill 18 may reflect a 

continuing disconnect between MOE’s 

expectations of local governments as 

regards riparian area protection, and the 

statutory tools that local governments 

have actually been given to achieve it.
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development that triggers a RAR assessment 
is also subject to a post-development report 
prepared by a QEP to show that the measures 
set out in the assessment report have been 
properly implemented. Setting aside again the 
fact that a local government that is subject 
to s. 12 of the Fish Protection Act may not be 
using the RAR approach at all, the only viable 
riparian area protection and enhancement 
mechanism available to local governments, 
the development permit power, does not 
provide the mechanisms for local governments 
to impose a DP condition requiring post-
development monitoring and reporting. What 
is lacking is not an FLNRO requirement 
regarding post-development matters, but 
clear authority to enforce such a requirement 
in s. 920(7) of the Local Government Act. 
(Section 920(7) was amended when the Fish 
Protection Act was enacted in 1997, to specify 
environmental protection and enhancement 
requirements that could be included in 
development permits.)  

Absent from the Ombudsperson’s analysis of 
the effectiveness of the RAR is any detailed 
analysis or commentary on the availability 
of local government enforcement tools. For 
those local governments that have attempted 
to comply with s. 12 of the Fish Protection Act 
by designating development permit areas 
under s. 919.1(1)(a) of the Local Government 
Act, it is frustrating that the conduct that the 
entire scheme is intended to prevent – altering 
riparian land without having first obtained 
a permit – is a contravention of s. 920(1) of 
the Local Government Act for which the only 
available remedies are a private prosecution 
in Provincial Court under the Offence Act or a 
Supreme Court application for a declaration 
of a violation of the Act and a remedial order. 
Local governments cannot use municipal 
tickets, bylaw notices, or stop-work orders 
for violations of provincial statutes. While 
the report does address the question of 
enforcement, it does so only in relation to 
offences under the Fisheries Act (Canada) and 
failures of those developers who have engaged 
QEPs to follow their recommendations. This 
is a problem that could have been addressed 

in Bill 18, had the Ombudsperson’s report 
identified it.   

It seems reasonable to assume that the 
substantive changes that are being made 
to the Fish Protection Act by means of Bill 18 
are, at least in part, a government response 
to the Ombudsperson’s report. For example, 
the Cabinet is being given new authority under 
s. 13 of the Act to enact a regulation that 
requires a local government “to impose as 
a condition of an approval of a development 
that the developer comply with any measures 
recommended in a report or opinion of a 
person with prescribed qualifications”. This 
authority would, it seems, be sufficient to cover 
a QEP recommendation for post-development 
monitoring and reporting by a QEP, though 
from a local government perspective the new 
regulation-making power does not directly 
address the authority of a local government to 
include such a requirement in a development 
permit. Perhaps the drafter of the legislation 
considered that the local government would, by 
implication, have the authority to impose a DP 
condition that a provincial regulation requires 
it to impose. Alternatively, the wording of Bill 
18 may reflect a continuing disconnect between 
MOE’s expectations of local governments 
as regards riparian area protection, and the 
statutory tools that local governments have 
actually been given to achieve it.

The Ombudsperson’s report indicates that 
FLNRO accepted the recommendation that 
local governments be compelled by some 
means to “comply with the RAR” if they have not 
done so voluntarily by October 1, 2015. In the 
writer’s experience, there are two important 
reasons why local governments might still 
not have legislated riparian area protection 
measures, 17 years after the Fish Protection 
Act was passed. The first is that the only 
viable regulatory tool, the development permit 
area designation, can only be used within the 
context of an official community plan, and 
some rural areas of the province do not have 
OCPs because the regional districts having 
jurisdiction have no local political mandate 
to enact them. The second is that many local 
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governments, primarily regional districts, lack 
the detailed riparian area mapping that would 
be required to properly designate DP areas for 
the protection of the natural environment, its 
ecosystems, and biological diversity. The first 
obstacle is a matter of local politics, and while 
there are mechanisms in the Local Government 
Act by which the Province can require a local 
government to adopt an official community 
plan, they have never previously been used. 
The second is a matter of resources, which the 
Province could address by making planning 
grants similar to those that have recently 
been announced for local governments in 
the Province’s northwest that are expected 
to be impacted by projects included in the 

government’s LNG strategy. One hopes that 
FLNRO will pay attention to these key issues 
as it inventories local government riparian 
area protection measures during the upcoming 
year.

Bill Buholzer

The case of Holt v. Farm Industry Review 
Board, 2014 BCSC 1389, involved a complaint 
by a neighbour of Holt’s that her equestrian 
business operation did not comply with normal 
farm practices. Under the Farm Practices 
Protection (Right to Farm) Act (“FPPA”), 
complaints to the FIRB will be dismissed if 
the Board finds that the odour, noise, dust or 
other disturbance complained of results from 
a normal farm practice. The complaints about 
Holt’s equestrian business included noise, light 
disturbance, and unsightliness, all of which 
were dismissed by the FIRB. However, the 
FIRB found that the lack of a 15 metre setback 
from the property line for some of the horse 
run-outs was not consistent with a normal 
farm practice. Central to that conclusion was 

the Board’s interpretation of the Zoning Bylaw 
setback provisions for agricultural properties.

The setback regulation in the Zoning Bylaw 
required that “confined livestock areas and/
or buildings housing more than 4 animals” 
not be closer than 15 metres from any lot 
line. Kelowna had informed Holt that each 
individual horse run-out should be considered 
a separate confined livestock area, and 
that so long as there were no more than 4 
animals in any run-out area, there would be 
compliance with the setback requirements. 
A provincial agrologist, whose advice was 
sought by the FIRB, was critical of Kelowna’s 
interpretation. He considered that the run-
outs were confined livestock areas that must 

Zoning Bylaws and Farm Practices: A 
Tale of Two Interpretations
According to a recent BC Supreme Court decision, the Farm Industry Review Board (“FIRB”) 

is entitled to consider municipal zoning bylaws affecting farm properties in the course 

of determining what is or is not a normal farm practice. And while the case holds that the 

FIRB’s interpretation of a zoning bylaw must only satisfy a reasonableness standard, a local 

government seeking to enforce the same bylaw must satisfy a court on the more demanding 

standard of “correctness” with respect to the bylaw’s interpretation. 
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meet the 15 metre setback. A setback of 15 
metres was recommended by the Ministry of 
Agriculture’s “Guide for Bylaw Development 
in Farming Areas” and was common to other 
zoning bylaws. The Board concluded that the 
Ministry’s guidelines and the local government 
bylaws were “informative and instructive” on 
the question of “proper and accepted customs 
and standards” for farm businesses, which 
form part of the FPPA definition of “normal 
farm practice”.

Holt argued that the FIRB had exceeded its 
jurisdiction by making an order that amounted 
to a municipal bylaw 
ruling. The Court 
dismissed this 
argument, finding 
that the FIRB had 
not exceeded its 
authority or infringed 
on Kelowna’s right 
to interpret its 
own bylaw. The 
judge noted that 
under FPPA local 
governments do not 
have the right to 
restrict normal farm 
practices. In its assessment of normal farm 
practices, the Court affirmed the right of the 
FIRB to take into account local government 
bylaws. The FIRB may disregard those bylaws 
and make an order restricting a farm practice 
where it considers the bylaw does not accord 
with normal farm practices. Conversely, the 
FIRB may, as it did in this case, use those 
bylaws as evidence of normal farm practices 
in the area. As to the Board’s interpretation of 
the setback requirements that differed from 
Kelowna’s, the Court concluded that the FIRB 
need not be correct; its interpretation need only 
fall within the range of reasonable outcomes. 
While the Court neither agreed nor disagreed 
with the FIRB’s interpretation, the Court 
was satisfied that it met the reasonableness 
standard.

Ultimately, the Court found that the FIRB erred 
in relying exclusively on its interpretation of 
the setback requirements in determining that 

the location of the horse run-outs at Holt’s 
barn was not in accordance with normal farm 
practice. The FIRB had failed to consider 
evidence on customs and standards of similar 
farm businesses as required by the statute. 
Holt’s appeal was allowed and the matter was 
remitted to the FIRB for a new hearing.

The Court’s conclusion that it should accord 
deference to the FIRB’s consideration and 
interpretation of local government zoning 
bylaws gives rise to an anomaly. When local 
governments enforce their zoning bylaws 
in court, their interpretations are afforded 

no deference. The 
Court comes to its 
own interpretation 
and, if it considers 
that the local 
government has put 
forward an incorrect 
interpretation, it 
will not hesitate to 
reach a contrary 
conclusion. Further, 
any decision by a 
trial judge as to the 
meaning of the bylaw 
is also reviewable by 

an appeal court on a correctness standard.

While the final outcome in Holt’s case must 
await the reconsideration of the FIRB, the 
Court’s application of the principles of 
administrative law on standards of review 
leaves open the prospect that owners of 
farm properties may find themselves subject 
to one interpretation of a bylaw by the local 
government and a different interpretation 
by the FIRB. Such a result does not advance 
certainty in the law.

The Court’s conclusion that it should 

accord deference to the FIRB’s 

consideration and interpretation of 

local government zoning bylaws 

gives rise to an anomaly.

Barry Williamson
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Extending the 10 year Limitation on 
Enforcing Judgments
Local governments should be aware that monetary judgments, including costs awards, are 

subject to the 10 year limitation period prescribed by the Limitation Act, SBC 2012, c 13. This 

means that a local government loses the right to enforce a judgment 10 years after the day on 

which the judgment became enforceable.

However, the 10 year limitation period may be 
extended with respect to enforcement against 
land by applying to the Land Title Office prior 
to expiry of the 10 year period to register the 
judgment against land or to renew a prior 
registration. If the application to register or 
renew is received by the Land Title Office just 
prior to the expiry of the 10 year limitation 
period, a local government gains a further 
2 years in which it may commence court 
proceedings to enforce the judgment against 
land. Once enforcement proceedings are 
commenced, the local government may renew 
the judgment as many times as is necessary 
to conclude the enforcement proceedings, 
provided it has been less than 2 years since the 
registration or last renewal.  

It should be noted that the limitation period 
may only be extended in this way with respect 
to land. All other enforcement procedures, 
including writs of seizure and sale, 
garnishment, subpoenas to debtor, etc. must 
be commenced prior to the expiry of the 10 
year limitation period.  

It is good practice for local governments to 
register any judgment for a significant amount 
on title to the debtor’s land, renew that 
judgment every two years, and, if enforcement 
proceedings against land have not commenced, 
renew that judgment just prior to expiry of the 
10 year limitation period.  

Another option to extend the limitation period 
is to sue on the judgment as a debt. In Young v 
Verigin, 2007 BCCA 551, the BC Court of Appeal 
confirmed that a judgment creditor is entitled 

to consider an unpaid judgment a debt and sue 
the judgment debtor for the amount owing, 
with the effect that the life of the judgment is 
extended for a further 10 years. Section 7 of 
the Limitation Act further confirms this cause 
of action: “A court proceeding must not be 
commenced to enforce or sue on a judgment… 
more than 10 years after the day on which the 
judgment becomes enforceable.” The Court 
of Appeal said that, in such an action, the 
judgment creditor has no obligation to show 
good faith efforts to enforce the judgment and 
the action will succeed unless the judgment 
debtor can establish that it constitutes an 
abuse of process.  

Suing on a judgment may be an attractive option 
when a judgment is soon to expire and a local 
government is unsure about how it wishes to 
enforce the judgment or wants to ensure that it 
has sufficient time in which to commence new 
enforcement proceedings should its current 
efforts prove fruitless.

Of course, a local government’s best practice 
is to commence enforcement proceedings 
promptly after judgment and recover the full 
amount owing well before the limitation date 
is due to expire.

Joe Scafe
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Look for us at the Local Government Management Association Corporate Officers Forum being 
held October 14-16 in Kelowna. Pat Kendall will be presenting a session entitled Changes to the 
Election Legislation on October 15, and Sukh Manhas will be presenting two sessions on October 
16, one entitled Contracts and Agreements and the other entitled Caselaw Update.

Bill Buholzer is co-chairing the Local Government Law 2014 CLE on October 17 in Vancouver. The 
day-long course will be of interest to lawyers, municipal officers, planners, developers, and anyone 
involved in local governments and their legal framework. Francesca Marzari and Alyssa Bradley 
will also be presenting topics on federal waters and other recent developments, respectively.

We are pleased to announce that Sukh Manhas and Gregg Cockrill have been reappointed to the 
UBC Faculty of Law as adjunct professors, teaching Municipal Law.

Bill Buholzer will be speaking on The Approving Officer as a Statutory Decision-Maker at the 
Municipal Administration Training Institute (MATI) School for Approving Officers being held in 
Kamloops from October 19-24.

Mark your calendars! On November 28, we will be hosting our annual Client Seminar at the 
Fairmont Hotel Vancouver. For those clients unable to attend the Vancouver session, we will be 
hosting a second seminar on February 6 at the Westin Bear Mountain Resort in Victoria.

Young Anderson is pleased to welcome Reece Harding back to the office after his 
6-month sabbatical. Reece is now a certified mediator and eager to put his new 
conflict resolution skills and qualifications to use for the benefit of our clients.

Guy Patterson will be joining the firm in November as our new articling student. 
Guy is a former planner with the Resort Municipality of Whistler currently clerking 
with the British Columbia Supreme Court, and we look forward to having him put 
his court experience and planning expertise to work for us. 

News from the Firm

Look for your Lawyers


