
NEWSLETTERMARCH 2017,  VOLUME 28,  NUMBER 1

Settlement Records Protected from 
Disclosure in British Columbia
In Richmond (City) v. Campbell, 2017 BCSC 331, the BC Supreme Court has found that 

settlement records, including negotiated settlement amounts, are protected by settlement 

privilege and are not required to be disclosed pursuant to BC’s Freedom of Information and 

Protection of Privacy Act. 

at large on the basis that there is no express 
protection for them under FOIPPA.

In 2015, the BC OIPC ordered the City 
of Richmond to disclose the aggregate 
confidential settlement figures in relation to 
two employment grievances, together with 
the aggregate amount of legal fees spent in 
defending the claims. The applicant sought 
the information to assist in pursuing his own 
employment-related grievance and claim 
against the City.

The City sought judicial review of the order, 
arguing that the confidential negotiated 
settlement amounts were subject to 
settlement privilege at common law, and 
that FOIPPA did not abrogate that protection. 
Specifically, the City argued that section 
14, which protects documents subject to 
“solicitor client privilege”, should extend to 
settlement privilege documents similar to 
the protection of documents that are subject 
to litigation privilege. Alternatively, the City 
argued that section 17, which authorizes the 
refusal of records that could reasonably harm 
the financial interests of a public body, also 
protects these records, and that the OIPC 

While both Ontario and Alberta courts have 
come to a similar conclusion under the terms 
of their freedom of information legislation, this 
is the first time in BC that settlement privilege 
has been recognized as a ground upon which 
local governments, and other public bodies, 
can refuse to disclose mediated or negotiated 
settlement terms and amounts.

Pursuant to a number of decisions, the OIPC 
in BC has required disclosure of confidential 
settlement documents and information under 
FOIPPA. These types of records are generally 
created as part of a confidential resolution to 
legal disputes and frequently contain express 
confidentiality clauses for the benefit of both 
parties. These documents might include not 
only the settlement agreement itself, but 
also exchanges of without prejudice offers, 
mediation briefs, and other records by which 
public bodies seek resolution of difficult 
matters outside of court.

Often, confidentiality is an important condition 
for the settlement of these disputes. However, 
pursuant to FOIPPA, it has been the position of 
the OIPC that these records can be requested 
by third parties and disclosed to the public 
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should be subject to a standard of review of 
correctness on these issues.

While settlement privilege is a distinct type 
of privilege from what is commonly referred 
to as “solicitor-client” privilege, or “solicitor-
client communication” privilege, there is 
some precedent for extending the language 
of section 14 to the protection of other types 
of privilege. Section 14 of FOIPPA provides as 
follows:

In College of Physicians of British Columbia 
v British Columbia (Information and Privacy 
Commissioner), 2002 BCCA 665, the BC Court of 
Appeal held that “Section 14 of the Act imports 
all of the principles of solicitor client privilege 
at common law.” In that case, the Court found 
that litigation privilege was also protected by 
the term “solicitor client privilege” in section 
14, despite it also being a distinct type of 
privilege, stating that:

 

Similar to solicitor-client privilege, settlement 
privilege is a class of privilege that prevents 
disclosure of documents in a legal dispute 
between the parties, even in the face of the 
competing interest of disclosure in litigation 
between parties. It has been recognized by 
the Supreme Court of Canada as an essential 
privilege for the functioning of the legal system, 
and in particular as a means to facilitate 
settlement and reduce unnecessary recourse 
to the courts. 

Richmond argued that requiring disclosure 
of settlement records under FOIPPA would 
therefore undermine the application of 
settlement privilege in all litigation involving 
a public body, as the records could and would 
be disclosed to the world. As stated by the 
Ontario Court of Appeal in Liquor Control Board 
of Ontario v. Magnotta Winery Corp, 2010 ONCA 
681:

14.  The head of a public body may
 refuse to disclose to an 
 applicant information that is 
 subject to solicitor client 
 privilege.

Section 14 of the Act imports all of the 
principles of solicitor client privilege 
at common law: see Legal Services 
Society v. B.C. (Information and Privacy 
Commissioner) (1996), 140 D.L.R. (4th) 
372 at paras. 25-6 (B.C.S.C.), where 
Lowry J. said:

Certainly the purpose of the 
[Freedom of Information and 
Protection of Privacy] Act as a 
whole is to afford greater public 
access to information and the 
Commissioner is required to 
interpret the provisions of the 
statute in a manner that is 
consistent with its objectives. 

However, the question of whether 
information is the subject of 
solicitor-client privilege, and 
whether access to a record in the 
hands of a government agency 
will serve to disclose it, requires 
the same answer now as it 
did before the legislation was 
enacted. The objective of s. 14 is 
one of preserving a fundamental 
right that has always been 
essential to the administration 
of justice and it must be applied 
accordingly.

No one would willingly entertain 
settlement discussions with a 
government institution if it knew its 
confidential discussions would be made 
public. This is particularly so as during 
the settlement process the parties may 
make admissions and offer concessions 
that would otherwise be to their 
detriment.
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Judge Gray of the BC Supreme Court agreed 
with the City’s position that the OIPC erred 
in requiring the disclosure of the settlement 
amounts in the Richmond case, and quashed 
the order of the OIPC in relation to both the 
confidential settlement records and the 
aggregated legal fees. In doing so, the Court 
found that, while the protection of solicitor 
client records under section 14 of FOIPPA does 
not extend to settlement records or amounts, 
the Act cannot abrogate the common law in this 
respect. Therefore, regardless of the wording 
of section 14 of the Act, settlement records 
and amounts are immune from disclosure 
under FOIPPA. In coming to this conclusion, 
the Court stated as follows:

This decision follows a number of recent 
decisions from the Supreme Court of Canada 
finding that the language in other provincial 
freedom of information legislation is not 
sufficiently explicit to abrogate the protection 
of solicitor-client privilege.

The Court also affirmed the application of the 
law of solicitor client privilege to legal fees, 
including aggregated legal fees that cover 
more than one file. Those fees are presumed 
to be privileged, and their aggregation alone is 
not likely to be sufficient to rebut that privilege, 
particularly in the context of employment 
grievances.

Top Ten Tips for Municipalities as 
Landowners
Local governments often own significant areas of land within their own boundaries. Whether 

you refer to them as capital assets, the real property reserve, or the land bank, the lands 

owned by your local government have legal issues that need to be managed. Here are ten 

foundational requirements and strategies for minimizing your local government’s legal risk:

Francesca Marzari

As discussed in para. 38 of Magnotta OCA, 
settlement privilege is a fundamental 
common law privilege, and it ought not 
to be taken as having been abrogated 
absent clear and explicit statutory 
language. There is an overriding public 
interest in settlement. It would be 
unreasonable and unjust to deprive 
government litigants, and litigants with 
claims against government or subject to 
claims by government, of the settlement 
privilege available to all other litigants. 
It would discourage third parties from 
engaging in meaningful settlement 
negotiations with government 
institutions. 

FIPPA does not contain express language 
that would abrogate settlement privilege 
and, accordingly, it should not be 
interpreted to have done so. 
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1.      Builders Lien Filing 

In order to avoid financial responsibility for a 
builders lien being filed against property for 
work that your government did not authorize, 
file a section 3 Builders Lien Act notice at the 
Land Title Office against all property that has 
an associated land title. This is an essential 
risk management step for any land that is 
leased or licensed to third parties. 

2.      Tenants? Get it in Writing 

If you have any tenants or licensees of local 
government property, always ensure you 
have a signed lease or license agreement in 
place. Make sure there is a staff person who 
has responsibility for keeping a copy of the 
signed agreement, collecting rent/license fees 
regularly, and diarizing the termination date 
of the agreement. If your local government 
has a frequently-licensed area for short term 
use, such as a community hall or park facility, 
consider using a template license form.

3.      Disposition of Land, Part 1

If a regional district wishes to dispose of specific 
land or improvements, that regional district 
must make the land or improvements available 
to the public generally for acquisition, unless 
the disposition fits in a few small categories in 
section 285(2) of the Local Government Act, such 
as disposition to a not-for-profit organization, 
a public authority, or in connection with a 
partnering agreement. There is no equivalent 
requirement for municipalities to make land 
or improvements available to the public.

4.      Disposition of Land, Part 2

The power to dispose of land requires 
the precondition of public notice. For 
municipalities, this means posting a notice in 
your public notice posting place and publishing 
the notice once each week for two consecutive 
weeks in your local newspaper, as set out in 

sections 26 and 94 of the Community Charter. 
For regional districts, this means publishing 
the notice once in your local newspaper, as set 
out in section 286 of the Local Government Act.

In both cases, the notice should be posted and 
published before your local government signs 
the document that makes the transfer binding. 
For example, if you are selling fee simple land, 
the notices should be done before the purchase 
and sale agreement is signed.

5.      Disposition of Land, Part 3

You already knew that the disposition 
requirements in the Local Government Act and 
the Community Charter apply to land sales, but 
you may not have realized that, because of the 
definition of ‘dispose’ in the Interpretation Act, 
the statutory notice requirements also apply 
to leases, rights of first refusal, options to 
purchase, and statutory rights of way granted 
over local government land. Licenses are not 
caught by the definition of ‘dispose’ and so a 
notice of disposition is not required.

6.      No Assistance

If any businesses are using your local 
government’s property for any use that is not 
generally available to the public, ensure your 
local government is receiving fair market value. 
Under section 25 of the Community Charter 
(and section 273 of the Local Government Act 
for regional districts), your local government 
is strictly prohibited from disposing of land 
or improvements, or any interest or right in 
them, for less than market value, or granting 
any other benefit, advantage, or other form of 
assistance.

7.      Bylaws Applying to Public Places 

When prioritizing legislative overhauls, bylaws 
related to the use of highways, parks, and 
other public places seem to be put on the back-
burner. It is worth reviewing your old bylaws 
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from time to time. What can you enforce with 
your bylaw and where could your bylaw be 
made stronger? Could you remove an illegal 
structure in your park? Could you remove an 
abandoned car from a highway? Assuming 
you know the person responsible for leaving it 
there, could you charge the cost of removing 
and disposing of the item back to them? 

8.      Policies for Maintenance and Repair

Take time to review and update your local 
government’s policies for maintenance and 
repair of roads, parks, municipal buildings, 
and other public places. Remember that this is 
your first line of defence for occupier’s liability, 
negligence, and other tort actions.

9.      Change of Use of the Property

Often when staff prepare a report to council 
about a proposed change of use of a local 
government-owned property, the report 
focuses on applicable zoning, but that is not 
the whole picture. Just as parks and roads 
cannot simply be converted into other uses, 
there are four other reasons that could hold 
a local government back from changing a 
property’s use:

Restrictions on use by trust or condition are 
common in old grants of public recreational 
areas, and the Provincial Crown often uses 
conditions with new grants. Do not rely on LTO 
records to show expropriation purposes, trust 
requirements, or reserve fund expenditures, 
although conditions are recorded at the LTO.

10.      Reservation and Dedication for
            Particular Use

Similar to item 8 above, if your local government 
reserves or dedicates particular real property 
for a particular use or public purpose, that 
reservation or dedication must be done or 
undone by bylaw, and only in strict accordance 
with the rules in section 30 of the Community 
Charter, which can require public assent and 
2/3 majority council votes in some cases. 
There is no particular requirement for a local 
government to reserve or dedicate particular 
real property, but if this is done, and once it is 
done, these strict rules apply.

(a) if the property was 
 expropriated, the new 
 use cannot be inconsistent 
 with the purpose stated 
 during the expropriation;

(b) if the property was sold or 
 granted to the local 
 government subject to a
 trust, the new use has to be 
 consistent with the trust
 document;

(c) if the property was sold or
 granted to the local
 government subject to a 

 condition that it be used for 
 a certain purpose, the new 
 use must comply with that 
 condition;

(d) if the property was purchased
 using reserve funds, your 
 local government may be 
 limited in changing the use of 
 that property.

Christina Reed



6           March 2017

Regulating Marihuana Businesses: 
Municipalities on a Winning Streak
Local governments have, over the past year, been reasonably successful in enforcing municipal 

zoning and business regulations in relation to so-called “marihuana dispensaries”. The 

outcomes of these cases hint at the viability of regulatory approaches that may be considered 

in relation to the pending legalization of marihuana possession and retail trade. The cases all 

indicate that the mere fact that the commodity being traded is subject to federal government 

regulations does not prevent local governments from regulating dispensaries. 

In January 2016, the BC Supreme Court 
issued an injunction restraining a business 
corporation and a society from operating a 
marihuana dispensary on Clearbrook Road 
in Abbotsford (Abbotsford (City) v. Weeds Glass 
and Gifts Ltd.). A principal of the company, Mr. 
Briere, had applied for a City business licence 
but was refused on the grounds that the retail 
sale of marihuana in such premises is unlawful 
under federal law. The dispensary nonetheless 
went into operation, which the City then sought 
to enjoin. In court Mr. Briere, appearing for the 
company and the society, did not challenge 
the City’s grounds for refusing the licence, but 
attempted to raise arguments that were more 
related to whether the operation of marihuana 
dispensaries ought to be subject to a federal 
prohibition in the first place. The Court noted 
that this was a matter for Parliament, issued 
the injunction, and awarded the City its costs 
against the business corporation (though not 
the society, which by the time of hearing had 
been dissolved).

Seven months later, Delta obtained a 
similar injunction against the operation of a 
marihuana dispensary on 120th Street (Delta 
(Corporation) v. WeeMedical Dispensary Society). 
Again, the operators were unable to obtain 
a municipal business licence, presumably 
because the operation of such dispensaries 
would contravene federal law. (While no 
particular business licence bylaw provision 

is cited in the reasons for judgment, Delta’s 
business licence bylaw provides that “It shall 
be the responsibility of an Applicant to ensure 
that the proposed business complies with 
all applicable bylaws of The Corporation of 
Delta, and all applicable enactments, laws, 
rules, codes, regulations or orders of the 
Government of Canada, the Province of British 
Columbia, and any other authority having 
jurisdiction over the proposed business”.) 
The operators did not dispute that they were 
operating without a required business licence, 
or dispute the basis on which the licence 
had been denied. Additionally, Delta took the 
position that the operation of the dispensary 
contravened its zoning bylaw, which permitted 
medical marihuana production uses only 
in the Agricultural Land Reserve. There is 
no mention in the case of any retail trade 
uses that were permitted on 120th Street or 
whether the dispensary operation came within 
the scope of a permitted use category. The 
operator (appearing for herself without legal 
counsel) appears to have conceded that, to be 
lawful, retail trade in marihuana would have 
to be specifically permitted at the location in 
question. Again, the pending legalization of 
marihuana possession and use appears to 
have been advanced as a justification for the 
dispensary’s operation in the face of Delta’s 
bylaws, a justification that the Court was not 
willing to accept. In this case, the Court awarded 
special court costs to the municipality on the 
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grounds that WeeMedical had shown “flagrant 
disregard” for the licensing and zoning bylaws, 
as a “message to other operations that may 
seek to operate outside of the limits of the 
law”.

In the most recent case, Abbotsford (City) v. 
Mary Jane’s Glass & Gifts Ltd., the dispensary 
operator was represented by legal counsel but 
was again unsuccessful. The BC Supreme Court 
declared that the operation on South Fraser 
Way in Abbotsford’s City Centre Commercial 
zone contravened the City’s business licence 
bylaw (because no business licence had been 
obtained) and zoning bylaw (because the 
bylaw expressly prohibited the distribution 
of cannabis in any zone unless specifically 
provided for in the zone, and the relevant zone 
did not so provide). The operator had, again, 
conceded these contraventions. The more 
interesting aspect of the case is the Court’s 
treatment of constitutional objections that had 
been raised to the enforcement of the zoning 
bylaw. The operator’s notice of constitutional 
question asserted that the cannabis prohibition 
in the City’s zoning bylaw was invalid on the 
basis of paramountcy of federal law (the 
criminal law and in particular the Controlled 
Drugs and Substances Act which prohibits the 
possession and sale of marihuana except as 
permitted by federal regulation for medical 
purposes) and interjurisdictional immunity. 
The BC Attorney-General’s office appeared in 
these proceedings to make submissions on 
the constitutional questions.

In regard to paramountcy of federal law, the 
Court readily characterized the “pith and 
substance” of the zoning bylaw as coming 
within provincial jurisdiction over property 
and civil rights and matters of a merely local 
or private nature. The mere existence of a 
federal law having an overlapping effect with 
the zoning bylaw, as regards the lawfulness of 
retail trade in marihuana, was insufficient to 
render the zoning bylaw unconstitutional. In 
particular, the Court noted that matters “such 

as health, safety, nuisance, youth exposure, 
land use conflicts, impact on the local 
economy and neighbourhood character, are all 
squarely within provincial [hence municipal] 
jurisdiction”. The mere existence of federal 
legislation did not oust municipal authority to 
regulate the same subject matter, and federal 
regulations were in fact wholly consistent 
with the Abbotsford zoning bylaw in making 
storefront retail marihuana sales unlawful. 
(Notably for municipalities that wish to address 
“personal use” and “designated person” 
marihuana production in residential premises 
under the Access to Cannabis for Medical 
Purposes Regulation, the Court observed that 
the zoning bylaw “does not restrict access to 
medical marihuana”, perhaps implying that 
if it did, the paramountcy issue might not 
necessarily be resolved in the same way.)

In regard to interjurisdictional immunity, 
which protects the core of powers allotted to 
the federal and provincial governments under 
the Constitution Act, 1867 from otherwise intra 
vires provincial and federal laws respectively, 
the Court accepted the argument of BC’s 
Attorney-General that the core of the federal 
criminal law power is the authority to create 
prohibitions accompanied by penal sanctions. 
“How and where to allow access to marihuana 
for medical purposes” has been removed 
from the core of the federal power by the 
federal government itself, by decriminalizing 
possession and sale of marihuana pursuant 
to the several iterations of the medical access 
regulations. Hence this cannot be an aspect 
of the core of the federal criminal law power, 
and it is unnecessary to determine whether 
interjurisdictional immunity principles make 
the municipal regulations inapplicable to the 
operation of marihuana dispensaries.

There was also a challenge to the City bylaws 
in this case, based on alleged infringements 
of Section 7 (life, liberty and security of the 
person) and Section 15 (equality) rights under 
the Canadian Charter of Rights and Freedoms in 
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A development in Burnaby, known as The 
Crystal, involved the creation of seven 
airspace parcels comprising a two story retail 
complex, a 54,596 square foot four-storey 
office tower (made up of 68 strata lots), a 
25-storey residential tower, a 207,000 square 
foot hotel, a four level parking facility, a City-
owned community police office, and a cultural 
centre. In connection with the airspace parcel 
subdivision, an easement agreement (the “ASP 
Agreement”) was registered at the Land Title 
Office in March of 1999. With respect to the 
parking facility, the ASP Agreement provided 
each airspace parcel with an allocation of 
parking spaces, on an unreserved, first-come, 

first-served basis, in order to meet the City 
of Burnaby’s bylaw parking requirements (76 
spaces for the plaintiff strata corporation). 

The ASP Agreement required each airspace 
parcel owner to pay an annual parking fee 
made up of an annual base rate ($33,000 for the 
plaintiff strata corporation) and a proportionate 
share of taxes and parking facility operating 
costs (including management fees of up to 10% 
and amounts for capital reserves). The ASP 
Agreement provided that the annual base rate 
would be paid until the parking facility owner 
had recovered the “Parking Space Capital Costs” 
(approximately $13.3M) plus interest. The ASP 

Court Confirms that Positive Covenants 
in Easements do not ‘Run with the Land’
Spoiler Alert: In The Owners, Strata Plan LMS 3905 v. Crystal Square Parking Corporation, 

2017 BCSC 71, the BC Supreme Court held that payment obligations under an airspace 

parcel easement agreement were not binding on a strata corporation for an office tower that 

benefitted from the easement, as the strata corporation had not signed the agreement or ever 

agreed to be bound by its terms.

municipalities should take some comfort 
from the result in this most recent marihuana 
dispensary litigation. Meanwhile, the land 
use management and building safety issues 
associated with ongoing marihuana production 
activities in residential premises, with average 
plant numbers in the neighbourhood of 100 
plants per registration and Health Canada 
willing to authorize four registrations per site, 
remain to be addressed by the courts.

the form of an unjustified limitation on access 
to medical marihuana. The Court declined 
to address these allegations, presumably 
because there is, under federal law, no right 
of access to medical marihuana in storefront 
dispensaries that a municipal business licence 
or zoning bylaw could infringe. 

Over the past several years, various BC 
municipalities other than Abbotsford and Delta 
have been enacting regulations regarding 
marihuana dispensaries in relation to the 
“health, safety, nuisance, youth exposure, land 
use conflicts, impact on the local economy and 
neighbourhood character” issues that the BC 
Supreme Court recognized in this case to be 
clearly within municipal jurisdiction. These 

Bill Buholzer
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Agreement provided that the covenants and 
agreements in the ASP Agreement would “run 
with each Parcel … and bind each Parcel”. The 
ASP Agreement also provided that if an airspace 
parcel was subdivided by way of a strata plan, 
the resulting strata corporation would be 
responsible for the parking fee and would enter 
into an assumption agreement with the other 
parcel owners to assume all obligations under 
the ASP Agreement.

About two months after registration of the 
ASP Agreement, the strata plan for the office 
tower was deposited with the Land Title Office, 
creating the office tower strata lots and a strata 
corporation. The strata corporation never 
signed an assumption agreement as required 
by the ASP Agreement.

In June of 2002, the defendant, Crystal Square 
Parking Corporation (“CSPC”), purchased 
the parking facility and took an assignment of 
the ASP Agreement, and then hired Impark to 
manage the parking facility. In 2007, the office 
tower strata corporation became concerned 
with the parking facility arrangement, as 30% 
of its budget went to parking expenses. After 
much back and forth over administration and 
accounting under the ASP Agreement, a dispute 
arose, leading the strata corporation to refuse 
to pay an amount for a parking membrane 
reserve fund. Impark then revoked the strata 
corporation’s parking privileges. The strata 
corporation sued, seeking an order that the 
ASP Agreement parking fee requirement was 
unenforceable. CSPC counterclaimed for the 
collection of $600,000 in unpaid parking facility 
expenses.

The Court reviewed case law relating to the law 
of easements to confirm that an easement is a 
right which one person (as owner of land known 
as the “dominant tenement”) may exercise with 
respect to the land of another (with that owner’s 
land known as the “servient tenement”). The 
parking facility rights under the ASP Agreement 
were easements against the parking facility, as 

servient tenement, for the benefit of the other 
airspace parcels (including the office tower 
strata development) as dominant tenements. 
The Court then confirmed that: 

The Court noted that this rule “is founded on the 
principle that at common law a person cannot 
be made liable upon a contract unless he or she 
was a party to it”. 

An example to illustrate the law of easements 
and positive covenants: The owner of Lot A may 
grant an easement for the owner of Lot B to 
use a private road located on Lot A to access 
Lot B. However, an obligation in that easement 
requiring the Lot A owner to repair the road 
would not bind a subsequent owner of Lot A. 
Similarly, an obligation on the owner of Lot B to 
contribute towards the costs of repair incurred 
by the Lot A owner would not run with the land 
to bind a subsequent owner of Lot B. 

Turning to the ASP Agreement, the Court held:

…it is an essential characteristic of 
an easement that it does not place on 
the owner of the servient tenement 
any obligation to act. Obligations to 
act or to pay can only be imposed by 
a positive covenant, which will not run 
with the land.

The payment obligations created by 
clause 7.5 are positive covenants 
created before the plaintiff [office 
tower strata corporation] existed. 
They purport to bind the Developer, 
the City of Burnaby and the Bank of 
Nova Scotia who were the signatories 
of the ASP Agreement. There is no 
contract between the Developer and 
the plaintiff wherein the plaintiff 
formally adopted any obligations 
contained in the ASP Agreement. 
According to the common law rule, 
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•    From the local government 
perspective, the ASP Agreement was 
the instrument by which the developer 
was able to comply with Burnaby’s 
offsite parking requirements. 
Importantly, the Court did not set 
aside the parking easement. As a 
result, even though the office tower 
strata corporation is not bound to pay 
the parking fee, the office tower strata 
lot owners continue to have the right 
to park in the parking facility.

• Similarly, from the approving 
officer perspective, other easements 
required as a condition of approving 
an airspace subdivision (such as 
for building support and for shared 
utilities and fire protection equipment) 
would continue to run with the land, 
even if maintenance, repair, and 
payment obligations do not run.

• In 2012, the Province 
enacted sections 223.1 and 223.2 
of the Land Title Act allowing for the 
registration of party wall agreements 
for shared supporting walls, which 
may contain positive covenants for 
party wall maintenance, repair, and 
replacement and the sharing of costs. 
Section 223.2 specifically provides 
that these positive covenants are an 
interest in land registrable under the 
Land Title Act and run with the land. 
Perhaps at some point the legislature 
will enact similar legislation for 
positive covenants included in other 
shared facility easement agreements.
efficiencies by amalgamating two 
departments.

The Court also considered arguments that 
the ASP Agreement was binding on the strata 
corporation as a “pre-incorporation contract” 
and that the strata corporation had assumed the 
ASP Agreement payment obligation by taking 
the benefit of the ASP Agreement and making 
payments under that Agreement. The Court 
refused to uphold the payment requirement on 
these grounds, finding there was no evidence 
that any party belonging to what is now the 
strata corporation had ever agreed to the ASP 
Agreement and that the strata corporation 
had made payments over time under the 
mistaken belief the ASP Agreement was 
binding. Accordingly, the Court held that the 
ASP Agreement payment provisions were not 
binding on the plaintiff strata corporation.

This decision is a reminder that, where 
an easement agreement includes positive 
covenants, it is essential that, when there is a 
change in ownership of a parcel that is subject 
to the easement, the new owner be required to 
sign an agreement with the other remaining 
parcel owners agreeing to be bound by the 
easement agreement. Similarly, where such 
a parcel is subdivided by deposit of a strata 
plan, the resulting strata corporation should be 
required to enter into such a written assumption 
agreement.

Several other observations:

•              The consequences of the Court’s 
conclusion are not limited to payment 
obligations. Any ASP Agreement 
provision requiring CSPC to operate, 
maintain, or repair the parking facility 
would also be a positive covenant that 
would not “run with the land” to bind 
a subsequent owner of the parking 
facility.

this covenant does not run with the 
land and the plaintiff is not bound by 
it.

Michael Quattrocchi
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A Departure from Reasonable Conduct 
Required to Make a Finding of Bullying 
and Harassment
Managing employees is difficult, particularly where there is conflict between employees and 

one or both of those employees perceive the other’s conduct as bullying or harassment. Given 

the requirements on employers to maintain a bullying and harassment-free workplace, it 

can be a challenging task to determine whether bullying or harassment has occurred. This 

is particularly the case where an employee genuinely feels that they have been bullied or 

harassed. While the subjective intent of the person accused of bullying and harassment is not 

determinative, a recent arbitration case from Ontario confirmed there must be a departure 

from reasonable conduct in order to make a finding of bullying and harassment.

In this case, an employee of Fanshawe College 
of Applied Arts and Technology alleged that 
her supervisor bullied and harassed her over a 
period of 7 years. The employee claimed that she 
had to go on extended 
sick leave as a result 
of the bullying and 
harassment and 
ultimately transferred 
to a different job for 
significantly less pay. 
The employee filed 
both informal and 
formal complaints. 
After the formal 
complaint was 
filed, the employer 
undertook an internal 
investigation of 
the employee’s allegations. The assigned 
investigator found that the supervisor’s 
behaviour did not constitute bullying and 
harassment.

The Union filed a grievance alleging that the 
employee had been harassed and claimed 

the investigation process was flawed. Most 
of the essential facts in this case were not 
in dispute. What was in dispute was the 
employee’s characterization of her relationship 

with her supervisor. 
The employer 
argued that, while 
the employee may 
have perceived her 
supervisor’s conduct 
as devaluing, none 
of this conduct, when 
viewed objectively, 
could support a 
finding of bullying 
and harassment.

The types of conduct 
that the employee 

complained about included changing job duties 
and the supervisor’s approach to managing. The 
employee acknowledged that her supervisor 
had a very busy job and a hectic schedule that 
included travel. The supervisor was intense 
and would grit her teeth and become red in 
the face and did not partake in social niceties 

An employer is required 

to consider such complaints 

  from an objective perspective ... 

regardless of the impact 

on the complainant.
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such as saying good morning. The supervisor 
also did not have a lot of time to spend with the 
employee and was sometimes short with her, 
which caused the employee stress.

Prior to becoming aware of the employee’s 
formal complaint, the supervisor thought 
her relationship with the employee had been 
cordial and there had never been discipline 
issues. The supervisor felt that the employee’s 
allegations were the employee’s interpretations 
of situations and the supervisor wished the 
employee had raised her concerns earlier.

In response to the issue in this arbitration 
(whether the supervisor harassed the 
employee), the arbitrator made the following 
comments:

In determining whether the supervisor’s 
conduct was bullying and harassment, the 
arbitrator noted that the employee worked in an 
organization that was undergoing rapid growth. 
The arbitrator concluded that, while working in 
such a hectic environment was not to everyone’s 
liking, the supervisor’s conduct in this case was 
not so egregious as to constitute unreasonable 
conduct. The arbitrator also noted that the 
incidents spanned a seven year period and for 
the most part occurred on a single occasion. 

Finally, the arbitrator stated:

The arbitrator also determined that the 
investigation into the employee’s formal 
complaint was not flawed as alleged by the 
Union. Accordingly, the arbitrator dismissed the 
grievance.

This case is helpful for local government 
employers faced with a situation in which an 
employee genuinely believes that they have 
been the subject of bullying and harassment. 
The case confirms that an employer is 
required to consider such complaints from an 
objective perspective and consider whether 
the conduct complained of is “a departure 
from reasonable conduct”, regardless of the 
impact on the complainant. This case is also a 
good reminder that conduct, which may not be 
ideal in the workplace from a human resources 
perspective, is not necessarily going to rise to 
the level required to make a finding of bullying 
and harassment.

From the grievor’s perspective, Ms. 
Pierce’s behavior towards her was 
objectionable.
…
In my view, a prerequisite for a finding 
of harassment is that the conduct about 
which the complaint is made be ‘a 
departure from reasonable conduct”. 
… An employee who complains about 
behavior that is within the realm of 
reasonable conduct will be unable to 
satisfy an arbitrator that there has 
been harassment, regardless of the 
effect that behavior might have had 
on the employee.

While I do not question the sincerity 
of the grievor’s distaste for Ms. 
Pierce’s behavior or the sincerity of 
her opinion about the effects of this 
behavior on her, I am satisfied that 
most employees would not have given 
much thought to these sporadic, low-
level contretemps or lost much sleep 
over them, but would rather have 
simply tended to shrug them off.

Carolyn MacEachern
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Court of Appeal confirms freezing 
effect and proper approach to 
interpretation of Land Use Contracts
Squabbles over the meaning of Land Use Contracts (LUC) will be eclipsed in 2024, when 

section 547 of the Local Government Act terminates every remaining LUC in BC. Until then, 

the decision in Qterra Properties Ltd. v Delta (City) provides useful guidance on the proper 

interpretation of these dated, quirky, and sometimes vexing instruments of land use regulation.

This case involves a LUC that was signed in 
1976, when private liquor stores were generally 
prohibited in BC. On the land subject to the 
LUC, uses were restricted to those permitted in 
the C-2 zone under the then-applicable zoning 
bylaw. A permitted use in the zone was “retail 
trade”.
 
The provincial government has since allowed 
private liquor stores in BC and, in 2016, the 
appellant applied for 
a business licence 
to operate such a 
store on the land 
under the LUC. Delta 
rejected the business 
licence application 
on the basis that the 
LUC did not allow a 
private liquor store. 
The applicants for 
the business licence then petitioned the BC 
Supreme Court for an order that Delta issue the 
licence. The judge dismissed the petition on the 
basis that private liquor stores were prohibited 
when the parties entered into the LUC, so they 
could not have intended to permit them.

On appeal the Court held that a private liquor 
store was a permitted use under the LUC 
because the ordinary meaning of “retail trade” 
did not exclude a liquor store, and nothing 
in the LUC itself, or the legislative scheme, 

displaced the ordinary meaning. In reaching 
this conclusion, the Court determined that the 
appropriate question to ask was not whether 
the parties contemplated the use of land for 
a private liquor store in 1976, but whether 
the proposed use is within the LUC’s broad 
definition of “retail trade”. In considering the 
relationship between the LUC and the historical 
prohibition on private liquor stores, the Court 
outlined that the prohibition would have made 

the granting of any 
business licenses for 
private liquor stores 
“ineffective” in 1976. 
However, enacting 
a broad definition of 
retail trade that could 
encompass such a 
use did not exceed 
a municipality’s 
authority. 

For local governments, this decision provides 
some guidance in interpreting LUCs. The 
analysis should focus on whether the proposed 
use is consistent with the terms of the LUC 
itself, then whether the use is subject to any 
exclusionary provisions in the LUC or the 
legislation.

Stefanie Ratjen

The analysis should focus on 

whether the proposed use 

is consistent with the terms of 

the LUC itself.
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Drafting Tips for Development Permits
Readers of this newsletter might know that development permits in their first incarnation 

actually pre-date the ill-fated and soon-to-be terminated land use contract regime. Like land 

use contracts, development permits are “binding on the local government and the holder of the 

permit.” In some ways it’s best to assume the similarity ends there. Although arguably enacted 

to give local governments some of the same powers as land use contracts, development 

permits do so in a very different way.

One key distinguishing characteristic is how 
the regulatory scope of development permits is 
carefully articulated in the enabling legislation 
(now sections 488 – 491 of the Local Government 
Act). The development permit scheme leaves 
much less room for the exercise of discretion 
inherent in a “lets-make-a-deal” approach 
to land use regulation: if the proposed 
development meets the applicable guidelines, 
the permit should follow (Westfair Foods Ltd. v. 
Saanich (District)).

Perhaps as a result, the drafting of the permit 
itself may receive less attention than the drafting 
and adoption of the guidelines pursuant to which 
the permit may be issued. However, unlike the 
terms of a contract or a zoning bylaw provision, 
development permit guidelines themselves 
cannot be enforced. Once the permit is issued, 
it is binding, and the local government can 
only rely on the permit itself for enforcement, 
so it’s worth taking care when drafting these 
ubiquitous instruments. To that end, consider 
the following:

1.      A development permit is not a wish list

The division of labour in most local governments 
has planners coordinating a broader internal 
staff review process, and preparing a report for 
council or a delegate to consider before deciding 
whether or not to issue a permit. As with any 
internal review, the result can be a laundry 
list of various departments’ wishes, or current 
bugbears, which may or may not be amenable 

to treatment in the form of an enforceable 
development permit requirement. This is 
especially likely when the permit application 
is part of a larger set of regulatory changes 
required in relation to the subject matter of the 
permit. Unlike in the case of a contract, which 
an applicant may freely enter into and agree to 
be bound by, an applicant for a permit cannot 
be held to an otherwise unenforceable item in a 
development permit just because they applied 
for the permit. Therefore…

2.      Target the subject matter of the permit

Given the wide range of issues a local 
government might be inclined to address, and 
the many promises an applicant might make 
in an effort to increase his or her approval 
ratings, it’s important in the permit itself to 
target only those aspects of a development 
the Legislature has identified in section 491 
of the Local Government Act as enforceable by 
way of a development permit. Unlike the use, 
density, and siting requirements established 
in a zoning bylaw, development permits can 
address less tangible aspects of land use, 
such as the look and feel, or “character” of a 
building. Permits typically attach drawings 
of the building contemplated by the permit. 
Drawings are proper and very often necessary, 
but be sure to consider the extent to which the 
permit holder should be bound to construct 
exactly what is shown, or whether there are 
certain key elements of what is shown that 
really matter. In the former case, be explicit, 
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and be sure the drawings are clear; in the 
latter case, try to draft the permit in a way that 
gives some flexibility while still maintaining the 
requirements necessary to achieve the intent of 
the permit.

3.      Avoid  imposing “information requirements”,
         especially after the fact

One common pitfall in the realm of unenforceable 
permit conditions is the purported imposition 
of information requirements. Sometimes 
development permits say they are issued 
subject to the permit holder providing a study 
or a report of one kind or another, perhaps 
to the satisfaction of the local government 
or a particular staff person. The only case in 
which a requirement for a report is specifically 
authorized is under section 491(4) of the Local 
Government Act, in which case the report can be 
required before the permit is issued, and only for 
the purpose of assisting “the local government 
in determining what conditions or requirements 
it will impose”. The imposition by local 
governments of information requirements other 
than those under section 491(4) is provided for 
in some detail in sections 484 – 487, so it’s likely 
such requirements are not the proper subject 
of a development permit application. But even if 
they are properly imposed, the appropriate time 
to get the information is before, not after the 
permit is issued. The status of a permit issued 
subject to the provision of further information 
is, at best, unclear. For example, what happens 
when the local government or its representative 
receive information that calls into question the 
propriety of the permit in the first place?

4.   Consider delegating power to vary

Understandably, permit holders often want 
to change certain features of a site plan, a 
building, or an aspect of proposed landscaping 
after a development permit has been issued, 
particularly where the permit attaches 
drawings that were submitted at an early stage 
in the design process. If the permit is carefully 
drafted to clarify which design details are 
actually the subject of the permit, there may be 
no need to revise the permit or the drawings. 

However, if it’s clear that the change goes to 
the substance of what is contemplated in the 
permit, a new permit may be required. There 
is no specific provision in the Local Government 
Act dealing with the amendment or variation 
of a development permit. However, it can be 
helpful to include a clause in the permit itself 
authorizing minor amendments in keeping with 
the guidelines.

5.      Lapse

The default position under section 504 of the 
Local Government Act is a development permit 
lapses “if the holder of [the] permit does not 
substantially start any construction with respect 
to which the permit was issued within 2 years 
after the date it is issued.” This period can be 
abbreviated or extended at the discretion of the 
local government, so if at the time the permit 
is issued there is a reason to depart from the 
default, it’s a good idea to specify the time 
period accordingly.

6.      Building Act implications

In December of this year, section 5 of the Building 
Act will add a new wrinkle in the enforceability 
of development permit conditions. As has been 
widely reported, that section says requirements 
in respect of building activities, enacted by local 
governments, are of no effect to the extent they 
relate to a provincially-regulated or restricted 
matter. The Interpretation Act says “enact” 
includes “to issue”, so a development permit 
requirement is “enacted” for the purposes of 
section 5. The Building Act General Regulation 
protects a fairly extensive list of development 
permit matters from section 5 by designating 
them as “unrestricted”; however, there may 
be “local building requirements” that a local 
government would otherwise be able to enact 
in a development permit that will become 
unenforceable next year.

Guy Patterson
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On February 24, Sukh Manhas presented a Legal Update at the Local Government Management 
Association CAO Forum in Victoria.

Sukh Manhas and Carolyn MacEachern were two of the course presenters at The Continuing 
Legal Education Society of British Columbia’s course entitled “Cannabis Marijuana: Current 
Issues in Legalization and Regulation”, held at the Pan Pacific Hotel in Vancouver on March 9.

Bill Buholzer will be presenting a session entitled “Development Cost Charges” at the 
Association of Professional Engineers and Geoscientists of BC Municipal Engineers Division 
spring session being held in Vancouver on March 31.

On March 31, Mike Quattrocchi will be presenting a Legal Update at the West Kootenay 
Boundary Local Government Management Association 2017 Conference in Creston.

On April 5, Sukhbir Manhas will be presenting a Legal Update at the Lower Mainland Local 
Government Management Association 2017 Conference in Guildford, Surrey.

On April 5, Carolyn MacEachern and Elizabeth Anderson will be presenting a session entitled 
“Human Rights Complaints in Parks and Recreation Facilities” at the BC Recreation and 
Parks Association 2017 Symposium being held in Kelowna from April 5-7.

On April 12, Carolyn MacEachern and Rosie Jacobs will be at the North Central Local 
Government Management Association 2017 AGM and Conference in Prince George, presenting 
a session entitled “Freedom of Information and Protection of Privacy Act – Trends and What to Expect”.

Bill Buholzer and Alyssa Bradley will be presenting a Legal Update to the Vancouver Island 
North Chapter of the PIBC in Nanaimo on May 4.

Look for us at the Local Government Management Association Conference being held in 
Penticton from May 16-18. On May 18, Bill Buholzer will be presenting a session entitled 
“Inclusionary Zoning: A Solution for our Affordable Housing Dilemma?” Our lawyers will be 
around the Conference and otherwise available for meetings upon request.

Bill Buholzer and Guy Patterson will be attending the 2017 PIBC Annual Conference – 
Equilibrium, being held in Prince George from May 30 to June 2. On May 30, Bill will be 
speaking about Inclusionary Zoning, and Guy will be presenting a session entitled “Subdivision 
on the Fringe”.

On June 14, Reece Harding and Sukhbir Manhas will be presenting a session entitled “The 
Role of Local Governments in Assessment Appeals” at the GFOABC Conference in Victoria.

Look for Your Lawyers
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