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“Curious” tender clause unenforceable

The Supreme Court of Canada recently released its decision in Tercon Contractors Ltd.

v. British Columbia (Transportation and Highways). Avid followers of this newsletter (of
which there are surely many) may recall this case as we have followed its progress through
the B.C. courts . We followed Tercon closely because it had the potential to influence the
law of tendering significantly as the case considers the enforceability of an exclusion of li-

ability clause in Contract A.

The RFP in question was only open to teams Tercon was awarded roughly $3.5 million in
selected under a request for expressions of in- damages and prejudgment interest. Both the
terest (“RFEI”). Tercon was not the successful majority and minority panels agreed that the
proponent; the winner of the RFP was a joint Province acted poorly by accepting an ineligi-
venture that had not ble bid. However, they
gone through the RFEI disagreed on the inter-
process. This amounted ) ) pretation of the exclu-
to a technical breach of Courts will be hesitant to enforce sion clause.

the eligibility require- exclusion clauses where owners breach

ments in the RFP. The The majority looked

. terms, such as eligibility requirements, .
Province made matters g fyreq at the exclusion clause

worse by knowingly ac- which go to the heart of the “integrity from a broad perspec-
cepting an ineligible bid tive. The judges were

d busi " of tendering law.
and then attempting to and business efficacy” of tendering law struck by the fundamen-

hide its actions. tal unfairness of allow-
ing an owner to seek the

By the narrowest of majorities (5-4), the Su- protection of an exclusion clause it breached a

preme Court of Canada overturned the B.C. basic premise of tendering law—the obligation

Court of Appeal’s decision and decided that the | to accept a bid from an eligible bidder. Fur-
Province could not rely on the exclusion clause | ther, the majority found the exclusion clause
it placed in the tender documents. As a result, in question to be “curious” and unclear. The
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exclusion clause stated:

Except as expressly and specifi-
cally permitted in these Instructions
to Proponents, no Proponent shall
have any claim for compensation

of any kind whatsoever, as a result
of participating in this RFP, and by
submitting a Proposal each Propo-
nent shall be deemed to have agreed
that it has no claim.

The majority’s decision focuses on the words
“this RFP”. By accepting a bid from a non-el-
igible bidder, the Province exceeded the terms
of “this RFP” and created another competitive
process to which the exclusion clause did not
apply. Based on this interpretation, the major-
ity found that the RFP did not contemplate the
acceptance of bids from ineligible bidders.

The YOUNG, ANDERSON NEWSLETTER is published as

a service for the clients of Young, Anderson. All rights
reserved. No part of this newsletter may be reproduced
without the express permission of the publishers. © Copy-
right 2010, Young, Anderson. Readers are advised to
consult qualified counsel before acting on the information
contained in this newsletter.

For additional copies of this newsletter or to be added to
the mailing list, please contact:

YOUNG, ANDERSON
BARRISTERS AND SOLICITORS

Vancouver offices

Box 12147, Nelson Square
Vancouver, BC V6Z 2H2
Telephone: (604) 689-7400
Telecopier: (604) 689-3444

Kelowna offices

201-1441 Ellis Street
Kelowna, BC V1Y 2A3
Telephone: (250) 712-1130
Telecopier: (250) 712-1180

Outside the Vancouver or Kelowna Areas call Toll Free:
1-800-665-3540
www.younganderson.ca

On the other hand, the minority panel held that
the exclusion clause was not so ambiguous as
not to apply to this situation, that it was not
unconscionable for the Province and Tercon

to agree to this exclusion clause and, despite
the Province’s poor behaviour, there was no
public policy reason not to enforce the exclu-
sion clause, which was freely agreed to by the
parties.

Going forward, an exclusion clause is still a
potential tool for reducing owners’ liability

in tendering. The majority left the door open
for a more clearly drafted exclusion clause.
However, the majority’s decision also makes
it clear that courts will be hesitant to enforce
exclusion clauses where owners breach terms,
such as eligibility requirements, which go to
the heart of the “integrity and business ef-
ficacy” of tendering law. Therefore, owners
should carefully consider whether other li-
ability reduction strategies, such as the prudent
drafting of Contract A terms, excluding the
formation of Contract A, or limiting liability
to a predetermined amount, are appropriate
for a given project. Moreover, such strategies
should always be paired with the careful and
thorough review of bids.
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Tax bylaws not land use planning tools

On New Years Eve of 2009, the B.C. Supreme Court set aside a portion of the City of Campbell

River’s 2009 Tax Rates Bylaw and 2009 Five-Year Financial Plan Bylaw on the basis that the

tax rates for portions of private managed forest land within the City were enacted for improper

purposes and unlawfully restricted forestry management activities. Specifically, the Court struck

down portions of the bylaws that increased TimberWest's 2009 property tax rate on its private

managed forest land by about ten times over the 2008 rate.

The Court found the bylaws invalid because
“the primary reason for increasing the tax rates
for the managed forest lands was to restrict
forestry on the lands.” It rejected the sug-
gestion that the rate was increased to address
inequities and found that

the reasonable infer-

the City and by TimberWest, but that Timber-

West had not yet removed the properties from
the generally preferential tax treatment afford-
ed by the Private Managed Forest Land Act.

The Court found that
this was an improper

ence to be drawn from
the City’s documents
was that “the taxes were
being raised to an un-
economic level to force
TimberWest to remove
lands from its private
managed forest lands so
that they could be devel-
oped for a non-forestry
use.” The documents
relied on by the Court in

Taxes were being raised to an
uneconomic level to force TimberWest to
remove lands from its private managed

forest lands.

use of property tax
bylaws, and specifically
that s. 197 of the Com-
munity Charter does not
empower local govern-
ments to use tax bylaws
to effect changes in land
use. The Court goes

on to state that even if
taxation powers might
be construed to confer

a power to regulate or

this respect contained a

series of statements by staff and the Mayor that
the tax increase would only impact lands held
by TimberWest’s land development subsidiary,
Couverdon, where the City considered that the
“foreseeable future use is not forestry”. The
City’s documents stated that the purpose was
to “encourage economic stimulation through
alternative land use and related activity.” It
would appear that the development potential of
the lands had already been recognized by both

influence land use, the
bylaws in this instance, which affected private
managed forest land, are contrary to s. 21 of
the Private Managed Forest Land Act. The
Court goes so far as to say that passing tax by-
laws that make it uneconomical for a company
to manage private managed forest lands for
forestry purposes is contrary to that Act and
therefore ultra vires the powers of the City.

We note that the Court’s reasons go slightly




further than TimberWest’s own arguments re-

garding the Private Managed Forest Land Act.

Its argument in court was that a tax burden for
managed forest land should not be any higher
than for non-managed forestry lands that are
not within the private managed forest classi-
fication. This may be an important aid in un-
derstanding what it means to say that a bylaw
cannot make forestry
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sider how their taxation and fee structures may
encourage or discourage the overall develop-
ment of their municipalities in terms of provid-
ing incentives for desired uses. The central
policy aspects of those types of decisions, and
the considerable deference that must be given
to them, were recognized in the recent series of
Catalyst cases involving local governments on
Vancouver Island, in-

activities on private
managed forest lands
“uneconomic.” This
broad interpretation puts
into question all sorts of
bylaws that may have
some economic effect
on forestry activities

on lands classified as
private managed for-

est land for assessment
purposes, including any
taxation at all. How-
ever, the Court does not

This broad interpretation puts into
question all sorts of bylaws that may
have some economic effect on forestry
activities on lands classified as private

managed forest land.

cluding Campbell River
(which did not concern
private managed forest
land). Those decisions
are being appealed, and
it will be interesting to
see what the Court of
Appeal does with the
review of the purpose
of a taxation bylaw. No
appeal has been made
to the TimberWest deci-
sion.

appear to go that far, as
the question of the amount of taxes was remit-
ted back to the City for further consideration.

The decision raises the difficult question of
what constitutes proper purposes for taxation
bylaws. Many local governments will con-
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Catalyst update: Vancouver Island tax

bylaws upheld

As readers will recall, the B.C. Supreme Court s decision in Catalyst Paper Corporation v. North

Cowichan (District) involved a challenge to North Cowichan's 2009 Tax Rates Bylaw on the

ground that the tax rate set by it for heavy industry class properties was unreasonable. Catalyst

argued the rate was unreasonable when compared to the tax rate set by the bylaw for residential

class properties and when compared to the relative consumption of services as between the heavy

industry and residential classes of property.
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In the North Cowichan case, the Court consid-
ered the legal framework for judicial review of
local government legislative decision-making
on grounds of unreasonableness, and held that
judicial interference with a legislative deci-
sion is justified only if the decision is one that
“no reasonable body could come to” or, in
other words, if the decision is “aberrant” or
“overwhelming”. The Court held that the first
step for a reviewing court on this standard of
review is to determine the outer boundaries

of reasonable outcomes in the context of the
decision being made,
and that the second

5

Cowichan case has been decided.

As for the outstanding property taxes owed by
Catalyst, they remain unpaid.

North Cowichan agreed to forestall collection
proceedings for the property taxes owed to it
in exchange for Catalyst agreeing to the ap-
peal being heard on an expedited basis, and
on Catalyst’s agreement to pay the taxes if the
appeal is dismissed and Catalyst does not seek
leave to appeal the decision to the Supreme
Court of Canada.

step is to determine
whether the decision
was rational (i.e., sup-
portable by the infor-
mation that was before
the local government
at the time the decision
was made). On this
analysis, the Court up-
held North Cowichan’s
bylaw, recognizing that
the setting of tax rates
was a complex exercise
of balancing the public

Setting of tax rates was a complex
exercise of balancing the public interest

which is best left to the locally elected

officials.

Port Alberni sought

to collect the property
taxes owed to it through
judicial debt collection
proceedings. The B.C.
Supreme Court granted
judgment to Port Al-
berni for the full amount
of the taxes, including
penalties and interest,
due and owing to it by
Catalyst. However, the
Court stayed that judg-
ment until the Court of

interest which is best
left to the locally elected officials.

The B.C. Supreme Court subsequently ap-
plied this legal framework for judicial review
on grounds of unreasonableness to Catalyst’s
challenges to the tax rates bylaws of Port Al-
berni, Campbell River, and Powell River, with
those challenges being dismissed (at least on
the unreasonableness grounds) as well.

Catalyst has appealed to the Court of Ap-
peal all four of the decisions of the Supreme
Court dismissing its judicial review proceed-
ings. The appeal in the North Cowichan case
is scheduled to be heard in March. The other
appeals, while having been filed, will likely
not proceed until after the appeal in the North

Appeal has decided the
appeal in the North Cowichan case. In the
meantime, Catalyst has been ordered to pay the
full amount of the judgment into court.

We will advise as to the outcome of the ap-
peal in the North Cowichan case as soon as the
Court of Appeal has decided it.
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City’s cost recovery up in flames

In Prince George (City) v. Columbus Hotel Company, the B.C. Supreme Court considered the

scope of a local government s remedial action powers under the Community Charter and the tax

sale provisions of the Local Government Act in relation to “occupiers”.

Columbus Hotel Company occupied a build-
ing that the City acquired at its annual tax sale.
The building was destroyed by fire during the
redemption period while Columbus remained
in possession and had a right to redeem the
property. Following the fire, the City acted
pursuant to its remedial action powers under
the Community Charter
and required Columbus

cluded that the destruction of the property by
fire did not constitute “waste” by the occu-
pant as there was no evidence that Columbus
caused the fire or allowed the property to fall
into a state of disrepair.

While the Court acknowledged that the City
had the authority to
impose remedial action

to demolish the building
and remove the debris.
When Columbus failed
to comply, the City
undertook the required
action at Columbus’ ex-
pense. The City sought
a court order for sum-
mary judgment against
Columbus to recover

There is nothing in the legislation that is
inconsistent with the imposition of risk
upon the owner during the redemption

period.

costs on Columbus as
an “occupier” of land,
it interpreted the Com-
munity Charter nar-
rowly when the City
was itself is the owner
of the property. It
found that the City’s
right to indemnification
by the occupant must

over $175,000 in ex-
penses.

The Court found that the City had a reason-
able basis for concluding that the condition of
the property was unsafe and that a significant
risk to health or safety warranted an abridg-
ment of the usual 30-day curative period. The
Court also found that the City’s expenses for
performing the remedial action were reason-
able; however, the City could not recover those
expenses from Columbus until the issue of
liability for the fire damage was established.
The City argued that it was not responsible for
the clean-up because s. 421 of the Local Gov-
ernment Act requires the occupier of property
during the redemption period to maintain the
property and prevent waste. The Court con-

be proved before the
City’s costs would be
awarded on a summary judgment basis.

The Court noted that there is nothing in the
legislation that is inconsistent with the impo-
sition of risk upon the owner during the re-
demption period and confirmed that the owner
clearly has an interest in the property that
should be insured. This case therefore serves
as a reminder to municipalities of the impor-
tance of insuring properties that they acquire at
tax sales.
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Court OKSs “conditional” DPs

Earlier this year, the B.C. Supreme Court held that it was within a regional board's authority to

impose various environmental management terms as conditions of a development permit for a

gas station.

In Sierra Club of Canada v. Comox Valley (Re-
gional District), the property owner purchased
the property with the intention to construct a
gas station. The applicable zoning permitted
such a use when the owner submitted its DP
application. After approving the permit subject
to various conditions like the provision of a
storm water plan and

ment Act authorizes boards to issue DPs that are
conditional on the satisfaction of future require-
ments. It also rejected Sierra Club’s arguments
that the Board improperly delegated the issu-
ance of the permit to its Manager, and that the
approval of conditional permits unlawfully
fettered future Boards’ discretion.

tree assessment, but
prior to actually issuing
the permit, the Board
rezoned the area and
removed gas stations as
a permitted use. At the
same time, the Board
proceeded to create

a new zone allowing
for retail fuel sales by
existing operations.

The Local Government Act authorizes
boards to issue DPs that are conditional

on the satisfaction of future requirements.

In response to Sierra
Club’s arguments about
legal non-conforming
use, the Court con-
firmed that the “com-
mitment to use” thresh-
old can be satisfied with
evidence that this com-
mitment has progressed
beyond the planning
stage. In this situation,

The Regional District’s

Manager of Legislative

Services issued the DP at a later date, after the
stipulated conditions were satisfied.

The Sierra Club argued that the approval of a
conditional permit of this nature was outside
the Board’s jurisdiction because those condi-
tions could not be satisfied at the time of initial
approval. It argued that the decision to issue the
DP actually occurred at the later date when the
conditions were satisfied—and at which time
the new zoning bylaws arguably prohibited the
gas station operation. Sierra Club argued that
the property owner did not have a legally non-
conforming use at the time of the new zoning.

The Court concluded that the Local Govern-

the Court found that the

efforts of the property
owner, including the preparation of various
reports and plans in relation to the appropriate-
ness of the property and related environmental
management activities, were sufficient to show
that there was a commitment to use the land as
a gas station. This decision has been appealed.
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Rubbish removal costs City

In Prince George (City) v. Riemer, the Court ordered the removal of rubbish from a hoarders prop-

erty, but also awarded damages for the Citys abuse of power in conducting an earlier unilateral

clean-up effort. This split decision involved a property owner who filled his house, garage and shed

with a variety of items and then began storing more items in a carport and two slap-dash structures

covered by tarpaulins. Riemer is both an example of the difficulties of enforcing unsightly premises

bylaws and a warning against unauthorized clean-up efforts.

The City successfully obtained a court order
enforcing its bylaw prohibiting the accumu-
lation of discarded materials and “rubbish”,
which it defined as including “discarded,
broken or useless items”. Rubbish was also
defined in the bylaw as including the storage
of construction equipment not within a build-
ing. It was undisputed

owner more actively used or repaired the other
items the bylaw prohibition may have applied
to the construction materials only.

Riemer illustrates the comparative ease of

enforcing prohibitions on the storage of spe-

cific items under specific circumstances, such
as storing construc-

that the property owner
collected items that
were discarded by oth-
ers and he was storing
“two or three thousand
pounds worth of shelv-
ing materials, tables, slat
board, just general stuft”
disposed of by a local
business. What was at
issue was whether those

There was almost no evidence that the
property owner used or repaired or was
going to use or repair the vast majority

of the items.

tion materials outside,
compared to broader,
and more subjective,
prohibitions. Where a
bylaw prohibition only
applies to items that are
“worthless”, “useless”
or “unsightly”, the local
government may not
always be able to con-
vince a court to adopt

latter items were “rub-
bish” under the bylaw.

The Court found that construction materials
stored outside clearly fell under the bylaw’s
definition of “rubbish” and ordered the owner
to remove those items. Regarding the remain-
ing items, the Court noted that the owner did
not consider them discarded or useless, just in
need of repair. As there was almost no evi-
dence that the property owner used or repaired
or was going to use or repair the vast majority
of the items, the Court ruled that he had thirty
days in which to move items inside or remove
them from the property. Had the property

the local government’s
assessment of worth, use and beauty.

However, the City was unsuccessful in defend-
ing against the property owner’s counterclaim,
which alleged that bylaw enforcement officers
unlawfully removed the contents of his car-
port. The Court found that prior to seeking
court-ordered enforcement, staff unilaterally
seized items, apparently to appease complain-
ing neighbours. The bylaw did not provide for
any sort of self-help remedy and while Prince
George admitted that it did not have lawful
authority at the time the items were taken,
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it argued that the Court could subsequently been found liable under the tort of conversion.
authorize the removal. The Court disagreed.
It refused to allow subsequent enforcement This case is a classic example of that old
proceedings to provide justification for prior adage, “one man’s trash is another man’s
unlawful acts. treasure.” It is also a good reminder to draft
specific, rather than general, prohibitions in
The Court also found that the City’s actions unsightly premises bylaws and to be especially
constituted the tort of mindful of due process
abuse of power be- when seizing any item
cause staff knew they from private property.

lacked authority for While Prince George admitted that it

their actions. The Court did not have lawful authority at the time

ordered that Prince ) i
h the items were taken, it argued that the
George pay the prop- Michael Moll =

erty owner $1,000 and Court could subsequently authorize the
provide him with an
opportunity to collect
any seized items that he
wished to store inside.
The damages award
would likely have been much larger if Prince
George had disposed of the seized items. Even
if City staff mistakenly believed they were act-
ing lawfully, Prince George would likely have

removal. The Court disagreed.

More nuisance claims for Canada Line

We reported in our earlier newsletter the results of the decision in Heyes v. City of Vancouver, in
which the B.C. Supreme Court found a number of the partners in the public-private partnership con-
structing the Canada Line Rapid Transit Project in Vancouver and Richmond liable to a shop owner
who suffered considerable business losses due to road closures and obstructions in front of her shop.
In Gautam v. Canada Line Rapid Transit Inc., the same judge has now certified a class action for
other businesses operating in the same area of the City of Vancouver on the basis of claims in nui-

sance, restitution, and injurious affection.

As with the Heyes action, it is likely that mental members of the partnership have been
one of the most significant issues will be the named as defendants. The Province, the City,
defence of statutory authority for nuisance. and Translink are not defendants.

However, in the class action, only non-govern-
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In certifying the class action for nuisance, Mr.
Justice Pitfield continued to define nuisance

in relation to unreasonable business losses.
The question, as certified, is “Did the cut and
cover tunnel construction of the Canada Line
substantially interfere with the use and en-
joyment of property by owners and business
proprietors on Cambie Street from 2nd Avenue
to King Edward Avenue?” The question of the
unreasonableness of the interference, which is
necessary to any claim in nuisance, is left for a
later process to be determined with the assis-
tance of an assessor under the Class Proceed-
ings Act, largely on the

action will fail. However, the injurious affec-
tion action would still be available, although
perhaps not against the private defendants. If
the decision on the defence of statutory author-
ity and nuisance is not reversed by the Court
of Appeal, both this case and the Heyes case
will set a significant precedent for a new area
of liability for local governments involved in
infrastructure works. This liability would be
non-fault based, have no policy defence, and
may require local governments to consider the
profitability of businesses before installing any
works in their area.

basis of the evidence of
financial loss. If this
approach to nuisance is
not appealed successful-
ly, we expect that it will
open up significantly the
opportunities for busi-
nesses to seek damages
in nuisance against local
governments for all
sorts of public works
that obstruct road access
and result in financial
losses.

Ordinarily, governments
rely on the defence of
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Both this case and the Heyes case will

set a significant precedent for a new

area of liability for local governments

involved in infrastructure works.

statutory authority for

road closures. The defence of statutory au-
thority was rejected by the Supreme Court in
Heyes in relation to the approvals given by
various levels of government for the cut and
cover construction of the Canada Line. The
statutory authority relied upon in Heyes and
pled in this case included environmental as-
sessment certificates, Translink Board reso-
lutions, and City of Vancouver road closure
bylaws. If the appeal in the Heyes case is
successful in establishing that those enact-
ments provide sufficient statutory authority
for the nuisance, both the nuisance claim and
the restitutionary claim in the Gautam class
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BCCA weighs in on anti-camping bylaws

The Court of Appeal recently upheld the B.C. Supreme Court s decision in Victoria v. Adams

(discussed in our March 2009 newsletter) and found that various bylaws enacted by the City of

Victoria to prevent the erection of temporary shelters in City parks infringed the Charter rights of

homeless persons. The Court ruled that certain provisions were overly broad and upheld the trial

judges declaration that they are inoperative.

We often hear local governments expressing
concern about the impact of this case on their
ability to regulate the use of public places.
While many local governments may decide
to review their bylaws and enforcement poli-
cies in light of Adams,

would economically justify
them to proceed
* The defendants had a greater
capacity to bear the costs of
the proceedings
. The plain-

the unique factual
circumstances in that

case likely reduce the The Court’s decision to order special

number of local govern-

tiffs have not
engaged in
vexatious, frivo-
lous, or abusive

ments at risk of a simi- costs against the City in this case conduct

lar outcome. However,

the Court’s decision provides a stark reminder of how costly

to order special costs

This decision is of

against the City in this litigation can be. importance to local

case provides a stark

governments because

reminder of how costly
litigation can be, par-
ticularly when the litigation involves important
socio-economic rights and interests.

The Court of Appeal, in upholding the deci-
sion of the lower court to award special costs
against the City, articulated some general
guidelines that could apply even in circum-
stances where the actions of the unsuccessful
party are not deserving of rebuke. The Court
suggested special costs may be ordered where:

* The issue is in the public
interest

* The plaintiffs did not have an
interest in the outcome that

they are increasingly
involved in matters
involving social and environmental equity is-
sues that are likely to engage a response from
different public interest groups, many of which
might seek special costs.

David Wells =
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No inherent conflict for regional elected

officials

A recent decision of the Ontario Court of Appeal considered an issue of alleged conflict of inter-

est for members of a municipal council who were also members of a county council (the Ontario

equivalent of a regional district board) in respect of a matter that directly affected the elected

officials’ municipality. In Orangeville (Town) v. Dufferin (County), the County of Dufferin took

the position that those of its elected officials who also represented the Town of Orangeville could

not participate in discussions regarding Orangeville s agreement with a third party for the sale of

railway lands, which agreement was conditional on Dufferin also selling its railway lands to the

same buyer.

The Court reviewed the applicable conflict of
interest legislation and noted that the legislature
chose to have elected officials from lower-tier
municipalities sit on upper-tier county councils.
If these elected officials were prevented from
discussing and voting on matters of interest to
both tiers simply because the lower-tier had

a pecuniary interest in the matter, the Court
found that they would be prevented from doing
the very job they were elected to do:

The representatives of lower-tier
municipalities should not be disqual-
ified from discussing and voting on
such decisions simply because the
municipalities they represent have a
pecuniary interest in the result. To
do so would frustrate one of the cen-
tral purposes of the Municipal Act,
2001 — ensuring that the interests

of the lower-tier municipalities are

represented on upper-tier municipal
councils.

The Court was careful to state that the elected
officials from Orangeville had a duty to act

in the best interests of Dufferin, but that they
could not be found to have violated their duty
to Dufferin simply because they also repre-
sented the interests of Orangeville.

While the municipal conflict of interest legisla-
tion in B.C. does differ from that in Ontario,
the analysis in this case supports the view that
elected officials from member municipalities
should be able participate in matters before a
Regional District board even if the member
municipality has a pecuniary interest in the
matter.
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NEWS FROM THE FIRM

Young Anderson’s new website has gone live! Check out up-to-date news, archived
newsletter articles and seminar papers, our new blog, and a calendar of upcoming events at:

www.younganderson.ca




