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SMUT, SMOKING AND SKINNY DIPPING:
AVOIDING “CRIMINAL” BYLAWS

Certain matters, such as pornography, nudity and drugs, have inspired municipalities to adopt
bylaws that resemble criminal law. Such bylaws may be beyond the municipalities’ powers,
because under Canada’s Constitution the power to legislate criminal law lies exclusively with the
federal government (Constitution Act, 1867 (U.K.), 30 & 31 Vict. c. 3, reprinted in R.S.C. 1985,
App. 11, No.5, s. 91(27)). Since the provinces do not have the power to legislate criminal law
they cannot pass that power on to local governments. Consequently, the criminal law is uniform
across Canada and it would be unconstitutional for a municipality to use bylaws to impose local
criminal law.

So what is “criminal law” and how is it different from other laws? The Supreme Court of Canada
defines a criminal law as a law that has a “criminal law purpose backed by a prohibition and a
penalty” (Reference re: Firearms Act (Can.), [2000] 1 S.C.R. 783 [Firearms Reference] at para.
27). While prohibiting some act and penalizing those who do it may be straightforward, whether
such a prohibition has a “criminal law purpose” is not so clear. The court considers criminal law
purposes to primarily include the preservation of public peace, order, security, health or morality
(Firearms Reference at 31). This description is not particularly helpful, especially since these
purposes can also reflect matters within provincial jurisdiction. Municipalities know this from
their specific powers to regulate public places, health and safety or protection of persons or
property, public health and indecency (Community Charter, S.B.C. 2003, c. 26, ss. 8(3)(a), (9),
(i) and 64(1)). Morality plays a prominent, if not defining role, in most criminal laws and the
court will usually find government targeting of an activity on purely moral grounds to be a
criminal law purpose. Many prohibitions in the Criminal Code, R.S.C. 1985, c. C-46 relate to
activities which Canadian society considers morally objectionable, regardless of whether all the
participants consent. Examples include the prohibition of usury, cockpits (i.e., cock fighting),
bawdy houses, prize fights and bigamy. While not conclusively settled, the court has generally
found prohibitions, rather than regulations, of matters related to public peace, order, security,
health or morality to have a criminal law purpose.

The question then is: how does a municipality know whether one of its bylaws is criminal, and
therefore unconstitutional? In order to determine whether a particular law properly falls within
the powers of the federal or provincial government, a Canadian court will attempt to determine
the “pith and substance” of the law in question. Put simply, the pith and substance of a law is its
most dominant and important characteristic. In order to determine the pith and substance of a
law, a court will engage in an interpretive exercise and consider the language of the legislation,
along with its legal effect and social or economic purpose. What a provincial or municipal
government cannot do is create a law that, in pith and substance, stiffens, supplements or
replaces the criminal law (R. v. Morgentaler, [1993] 3 S.C.R. 463 at 51). This is often exactly
what a municipality would like to do, because council finds that the criminal law is not
effectively or sufficiently enforced, or does not prohibit and penalize something to which council
morally objects.
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An example of a municipal attempt to stiffen criminal law occurred in Westendorp v. The Queen,
[1983] 1 S.C.R. 43. In that case, the Supreme Court of Canada considered whether prostitution
provisions in the City of Calgary’s street bylaw invaded the federal criminal law power. Under
Alberta’s Municipal Government Act, R.S.A. 1970, c. 246, s. 152 the City had the power to enact
bylaws:

for preventing drunkenness, begging, swearing, obscene, offensive
or insulting language, fighting or disorderly conduct on or near any
street or in or near a public place or building within the
municipality, or in any place to which the public has access.

The impugned bylaw provision read:

2 No person shall be or remain on a street for the purpose of
prostitution.

(€)) No person shall approach another person on a street for the
purpose of prostitution.

The rest of the City’s street bylaw addressed relatively mundane concerns such as “Projections
Over Streets”, “Requirements for Canopies and Similar Projections”, “Fire Escapes”, “Sidewalk
Chutes”, “Litter and Refuse on Streets”, “Garbage and Laundry Chutes”, “Shopping Carts”,
“Parades”, “Sidewalks”, “Care of Boulevards”, and “Clearing of Sidewalks”.

For the Supreme Court of Canada, Laskin C.J. interpreted the bylaw provisions to be in pith and
substance an attempt to control or punish prostitutes rather than an attempt to control streets.
Particularly problematic to the Court was the fact that the bylaw provisions were only activated
by the proposing or solicitation of prostitution and had little to do with congregation or
obstruction of streets. For example, if prostitutes were to congregate on a street and discuss
sports or music, they would not attract liability under the bylaw. The Supreme Court of Canada
saw this as an overreaching which offends the division of legislative powers. The Court held that
through a similar use of its power to control streets, the City could control criminal matters such
as drug trafficking and assault under the guise of street control or public nuisance.

By contrast, the recent case of Arkinstall v. Surrey, 2008 BCSC 1419 [Arkinstall], provides an
example of a law that in pith and substance provides for a provincial purpose, but nonetheless
deals with a criminal matter. In Arkinstall, the court considered a challenge to the City of
Surrey’s reliance on the Provincial Safety Standards Act, S.B.C. 2003, c. 39 to conduct
inspections of properties that were suspected marihuana grow-ops that utilized illegal and unsafe
electrical connections. For safety reasons the inspections would be conducted in the presence of
a police officer. Property owners would be advised of these inspections in advance, but the result
would be that because police entry with the inspection team was more readily available than
entry with a warrant to conduct a criminal law investigation, the likelihood of police discovery of
an illegal grow-up increased significantly. The Court considered whether Surrey was using a
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provincial power to, in pith and substance, stiffen the enforcement of criminal laws prohibiting
marihuana cultivation. Smart J. found that Surrey was not and stated:

I find that the essential character of the impugned provisions is
directed at facilitating the identification and inspection of grow
operations in the interests of public safety. While ameliorating the
fire and related risks arising from unsafe electrical installations
was certainly a core objective driving the province's interest in this
regard, I am not persuaded that it was the only one. It is apparent
from the Ministers' comments that reducing the associated health
and physical hazards, and mitigating the social harms related to
marijuana cultivation, such as crime and violence, were also
objectives the government sought to pursue by facilitating the
[safety inspection] approach to grow operations. Although I do not
find that the dominant purpose of the amendments was exclusively
electrical safety, | am, nevertheless, satisfied that public safety
was. | consider any criminal enforcement aspects, such as the
freeing up of police resources, to be ancillary and incidental to the
public safety objective of the legislation [at para. 92].

The Province and Surrey were not found to be criminalizing anything that was not already
criminal, but seeking to prevent fire hazards and community dangers that are often created by
criminal activity.

Westendorp demonstrates how a municipal bylaw can offend the division of legislative powers
by invading the federal criminal law power. Arkinstall, on the other hand, provides an example
of how a provincial law may have incidental criminal law effects, yet not invade the federal
criminal law power. Since distinguishing between bylaws with a municipal purpose and those
with a criminal law purpose is difficult, discussion of the judicial treatment of bylaws dealing
with smoking, pornographic media, and nudity may provide insight into where a criminal law
purpose can be found.

l. SMOKING: ILLICIT DRUGS AND TOBACCO

The sale of tobacco, drugs and associated paraphernalia is a concern to many of our clients.
Municipalities do not have any jurisdiction to regulate illicit drugs, or their accessories, as these
matters are squarely within the jurisdiction of the federal government pursuant to Controlled
Drugs and Substances Act prohibitions. Tobacco, similarly, can be subject to prohibition for a
criminal law purpose, as the Federal Tobacco Control Act, S.C. 1997, c. 13, s. 8 provides for the
offence of “furnish[ing] a tobacco product to a young person in a public place or in a place to
which the public reasonably has access”.
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A. Criminal Law Regulation of of Illicit Drugs and Paraphernalia

The Controlled Drugs and Substances Act, S.C. 1996, c. 19 defines substances, including “illicit
drugs” that relate to criminal code prohibitions. The Criminal Code creates an offence to
manufacture, promote or sell instruments primarily or intended under the circumstances for
consuming, or to facilitate the consumption of, an illicit drug (s. 462.2). The court has rarely
made a criminal conviction under this section as common drug tools such as syringes and pipes
do not necessarily need to be used with illicit drugs, thereby creating a reasonable doubt about
the primary intent of the instrument.

B. Municipal Regulation of Non-lillicit Drugs and Paraphernalia.

Municipalities may not stiffen the criminal law by seeking to supplement the criminal law on
illicit drug paraphernalia, but there may be scope for incidental criminal law effects where the
municipality pursues, in pith and substance, a municipal objective. Tobacco smoking has been
subject to significant provincial and municipal regulation. Municipalities may not directly
regulate what they perceive to be drug accessories; however, to the extent that these devices are
not removed under criminal law, it is likely that these devices are being sold or displayed as
tobacco accessories. A municipality could adopt a business bylaw that regulates the display of
tobacco accessories, and by doing so also regulate the display of some products that may also be
used as drug accessories, such as bongs or crack pipes.

C. Provincial and Municipal Regulation of Tobacco

Through the Tobacco Damages and Health Care Costs Recovery Act, S.B.C. 2000, c. 30, the
Province of British Columbia has put in place significant restrictions on the display and sale of
tobacco products (i.e., products for consumption containing tobacco as an ingredient), but not
tobacco accessories. However, Saskatchewan, Manitoba, Ontario, Quebec and the Northwest
Territories have all adopted provisions to prevent tobacco accessories from being visible to
minors, the apparent intent being that the visibility of pipes encourages smoking as much as the
visibility of tobacco.

The constitutionality of Saskatchewan’s Tobacco Control Act, S.S. 2001, c. T-14.1 was
challenged in Rothmans, Benson & Hedges Inc. v. Saskatchewan, 2005 SCC 13 [Rothmans]. It
was argued that the restrictions on display of tobacco accessories in Saskatchewan’s Tobacco
Control Act conflicted with an implied permission in the federal Tobacco Act, S.C. 1997, c.13 to
display tobacco products or accessories that display a tobacco-related brand element without
restriction. However, the Supreme Court of Canada decided that Saskatchewan’s Tobacco
Control Act “simply prohibits what Parliament has opted not to prohibit in its own legislation
and regulations” (Rothmans at paragraph 23).

Therefore, it is within the Province’s authority over health matters to regulate the display of
tobacco related products, including the requirement that they not be visible to minors. It may also
be possible for municipalities to require that tobacco accessories only be sold in a business
licensed to sell tobacco products by the Province. Municipal authority to regulate both businesses

YOUNG, ANDERSON



SMUT, SMOKING AND SKINNY DIPPING: AVOIDING “CRIMINAL” BYLAWS 5

and public health, pursuant to s. 8(3)(i) and s. 8(6) of the Community Charter, most likely allows
municipalities to regulate the display of tobacco accessories to minors. Any regulation with
respect to public health must comply with the Community Charter regulations in this respect, and
will require consultation with the Regional Health Board or a medical health officer, as well as
depositing a copy of the bylaw with the Minister. A bylaw under s. 8(6) requires that a notice and
hearing be held under s. 59 of the Community Charter. We note this type of regulation has yet to
be tested in the Courts under the Community Charter, but the broad language of the Charter
strongly supports the validity of a bylaw passed in this respect.

D. Conclusions on Municipal Regulation of Tobacco and Tobacco Accessories

Nicotine is not criminalized, which allows municipalities to regulate the display and sale of
tobacco products and accessories, to the extent that such regulation would not conflict with
provincial or federal enactments and would not be imposing criminal law. This arrangement may
not reflect council’s values, if council considers tobacco smoking to be as morally objectionable
as the federal government finds marihuana smoking. Luckily for that council, and the Province,
the health concerns related to tobacco allow for significant regulation regardless of moral
objections.

1. SMUT: SALE AND DISPLAY OF OBSCENE AND PORNOGRAPHIC MEDIA

Businesses that sell pornographic materials often irk ratepayers and consequently, their
representative councils. Municipalities often use both zoning and business licence conditions to
identify “adult-only” establishments and make their operations more discreet. Stores that serve a
wide customer base, such as convenience stores or Video/DVD rental establishments, often also
sell pornographic material, which may compel further regulation by a municipality.
Municipalities are tempted to identify the objectionable media and either require discretion or
seek to preclude its sale. Both tactics may be subject to legal challenge.

The biggest difficulty government — federal, provincial and municipal — has with regulating the
display and sale of pornographic material is avoiding unjustifiable infringement of the guarantee
of freedom of expression under s. 2(b) of the Canadian Charter of Rights and Freedoms, Part |
of the Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11
[Charter]. Because media, even pornographic media, contains expressive content, it is afforded
some protection under the Charter (R. v. Butler [1992] 1 S.C.R. 452). As a consequence,
attempts by government to prohibit or strictly regulate certain adult-oriented material have often
fallen afoul of Constitutional free speech protections. Since this paper is focused on the federal
jurisdiction over criminal law powers, this paper will only discuss the additional hurdle faced by
municipalities in regulating the sale of pornographic material. Municipalities have had some
success in convincing the court that certain bylaws do not criminalize pornography. These
victories are often pyrrhic as the challenged bylaws may still not pass Charter-scrutiny, but this
paper will nonetheless endeavour to describe “non-criminal” bylaws in this area.
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A. Criminal Law Regulation of Obscene Material

Criminal pornography is that which is subject to sections 163-69 of the Criminal Code within the
part described as “Offences Tending to Corrupt Morals”. Pornography may be criminal if it is
“obscene” or if it is “child pornography” as defined by the Criminal Code. This paper will only
discuss sale and display of material that may be considered “obscene”. The Criminal Code
creates numerous offences related to obscene matter, and the one most likely to address the sale
of pornographic materials is s. 163(2)(a) which states:

(2 Every one commits an offence who knowingly, without
lawful justification or excuse,

(@) sells, exposes to public view or has in his
possession for such a purpose any obscene written
matter, picture, model, phonograph record or other
thing whatever;

The production and mailing of such obscene material is also prohibited (Criminal Code, s.
163(1)(a) and s. 168)). The Criminal Code also prohibits the sale of obscene material to anyone,
but does not contain an offence in which the sale of otherwise legal pornography to minors is
prohibited.

The Supreme Court of Canada in Butler held that only material that failed the “community
standard of tolerance test” could be justifiably prohibited despite the protections for freedom of
expression. Although the community standards test originated as a local standard it is apparent
that in its application under s. 163 of the Criminal Code, the test is uniform Canada-wide
because the “community standards test is concerned not with what Canadians would not tolerate
being exposed to themselves, but what they would not tolerate other Canadians being exposed to
(Butler at 478 [emphasis in original]).” The test requires that :

The courts must determine as best they can what the community
would tolerate others being exposed to on the basis of the degree of
harm that may flow from such exposure. Harm in this context
means that it predisposes persons to act in an anti-social manner as,
for example, the physical or mental mistreatment of women by
men, or, what is perhaps debatable, the reverse (at 485).

This is a complex legal test, but describes what the Federal Government can and has prohibited.
The Criminal Code therefore does not prohibit a wide swath of material that many people would
consider sufficiently obscene or pornographic to warrant regulation, if not prohibition.
Municipalities, as the case law reveals, often adopt that cause but risk imposing regulations that
are, in pith and substance, attempts to stiffen federal obscenity laws.
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B. Municipal Regulation of Pornography

Municipal regulation of adult-oriented businesses or products is usually directed at making the
business or product more discreet. In Cabaret Sex Appeal Inc. v. Montreal, [1992] J.Q. no 1600
(C.S.) the court considered a bylaw that regulated external signs for businesses that sold “erotic”
goods and had “erotic shows”. The bylaw only permitted a “sex business” (commerce du sexe) to
use external signs that depicted the human body if there was no mention of erotic wares or
services and proprietors were subject to fines if they did not comply. The trial court quashed the
bylaw because it found that the Montreal council was attempting to impose its morals on the
external displays of sex businesses and was both legislating criminal law and unjustifiably
infringing the Charter protected freedom of expression. The court found that only purpose of the
bylaw was to ban advertising images that the council considered immoral. On appeal ((1994),
120 D.L.R. (4™ 535 (Que. C.A.)), the higher court noted that the images targeted were “crude
and in questionable taste” and agreed with the lower court ruling that the bylaw contravened the
Charter. Since the bylaw fell for this reason, the Quebec Court of Appeal did not consider the
criminal law issue.

The lower court ruling in Sex Appeal Cabaret Inc. conflicts with Re Canadian Periodical
Publishers Association and Municipality of Metropolitan Toronto (1985), 52 O.R. (2d) 449
(C.A) [Metropolitan Toronto], an older Ontario Court of Appeal ruling that provides a more
favourable outcome for municipalities. In Metropolitan Toronto, the court considered a bylaw
that required that every “adult book or magazine” sold or displayed by a business be placed 1.5
metres above the ground and behind an opaque barrier obscuring everything but the book’s or
magazine’s name. The court found that the pith and substance of the bylaw was to regulate the
“retail sale of adult books and magazines, so as to limit the exposure of children to certain
publications and thereby protect their welfare (at 462).” The court held that “requiring that
certain publications in retail outlets be displayed in a manner sensitive to the need to protect
youngsters and inoffensive to the community at large (at 464)” was a municipal purpose.

As has been discussed above, the protection of youth from objective harm is a valid provincial
and municipal purpose, one that has justified restrictions on the display of tobacco. In a very
controversial decision (Nova Scotia (Board of Censors) v. McNeil, [1978] 2 S.C.R. 662), a 5-4
majority of the Supreme Court of Canada found a provincial purpose in prohibitory regulation
that relates to the morality of media sold or displayed by businesses. This case upheld the
provinces’ right to deem films unfit for commercial viewing, presumably because it regulated
only what businesses could market, not what people could distribute.

Unlike the Province, B.C. municipalities cannot prohibit a legal trade, such as the sale of
pornographic material (Payne v. Prince George, [1978] 1 S.C.R. 558), but can regulate with
regard to morals where there is no penal consequence. This facilitates moral based bylaw
requirements that require certain materials be placed on the top shelf or separate from youth-
oriented material, but does not, in pith and substance, prohibit the sale of certain material. The
validity of the municipal purpose in Metropolitan Toronto was of little value as the court found
the bylaw contravened the Charter because the bylaw was overbroad in that it applied to every
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book and magazine that featured images of nudity and not just the “skin” magazines targeted by
the bylaw.

Although a criminal law case, helpful language for municipalities can be found in R. v. Bayabe,
2005 SCC 80 [Bayabe]. That case dealt with a charge laid against a Montreal sex club related to
“indecent acts”, a criminal prohibition that, like obscene materials, is subject to the community
standards test. The court considered the justification for banning indecency and held that
involuntary public confrontation with certain acts is part of the harm:

Indecent acts are banned because they subject the public to
unwanted confrontation with inappropriate conduct. This harm is
conceptually akin to nuisance. Nevertheless, to call this the
"eyesore" basis of criminalization of indecent acts is to trivialize
the harm. The harm is not the aesthetic harm of a less attractive
community, but the loss of autonomy and liberty that public
indecency may impose on individuals in society, as they seek to
avoid confrontation with acts they find offensive and unacceptable.
The value or interest protected is the autonomy and liberty of
members of the public, to live within a zone that is free from
conduct that deeply offends them (at para. 40).

The display of pornographic media could also be an indecent act. The municipal purpose that is
compatible with the above passage would relate to facilitating individuals avoidance of media
that they find offensive and unacceptable so as to prevent obscenity, but not defining and
prohibiting unacceptable media so as to redefine Criminal Code obscenity. This would allow the
separation of uses and activities and imposing other regulations that may assist members of the
public in determining what they would choose to confront. Incidentally, the sex club in Bayabe
took numerous steps including signs, member applicant interviews and private rooms with key
code access to ensure that there was no unwanted exposure to the acts that took place in the club.
Similar requirements likely could also be imposed by a municipality seeking to prevent indecent
acts and obscene displays, so long as bylaws were not used to stiffen the criminal law.

One way to avoid claims that a bylaw stiffens the criminal law is to avoid reference to any
“moral” element. An example of such a bylaw was considered in Perry v. Vancouver (City)
(1994), 88 B.C.L.R. (2d) 328 (C.A.). In that case, the B.C. Court of Appeal considered a
Vancouver business bylaw requirement that provided as follows:

"Film Viewer" means any machine capable of showing film, video,
tape or electronic medium to a customer for a fee or by way of
insertion of a coin or slug.

16B. No person carrying on a business shall offer for use or permit
to be used any enclosed space containing a film viewer unless at
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least one side of the enclosure remains open and unobstructed for a
distance of 7 feet measured vertically from the floor and at least
two other sides are open for a distance of at least 30 inches
measured in the same way.

The bylaw originally regulated enclosed spaces with “Pornographic Film Viewers”, which
suggests that VVancouver’s council objected to the type of film being shown and not the nature of
the space in which it was shown. However, the trial court found that council’s concern was that
small film booths that in practice only ever showed pornographic films were “a safe haven for
narcotics traffickers and sexual activities, and are perhaps also a health hazard” ((1990), 48
B.C.L.R. (2d) 342 at 351(S.C.)). While the nature of the films and the adult-oriented stores in
which these booths were located may have had some contributory effect to the illegal activities
that concerned the city, the remedial intent of the bylaw was to make the booths less private
rather than to change the content of the movies being shown.

At trial, the petitioner store owner in Perry cited the original bylaw that applied only to
pornographic film viewers as evidence that VVancouver’s council was seeking to regulate criminal
law with morality-based regulation. The trial court accepted that the bylaw’s purpose was to
“control circumstances that may foster the development of crime and unsanitary conditions (at
347)” and as such, was a business regulation bylaw. Whether pornographic film viewers or all
film viewers were subject to the bylaw, as the amendment reveals, was not of significant
consequence to council. This contrasts with the impugned bylaw in Westendorp not only because
the bylaw in Westendorp was a prohibition that could subject the public to penalties, but also
because a criminal law element, prostitution, was the target of the penalty. The bylaw in Perry
was quashed at trial, because the reduction in privacy in the film booths was found to contravene
privacy protections granted by the Charter, and the Court of Appeal overturned this ruling and
did not consider the criminal law issue.

C. Conclusions on Municipal Regulation of Pornography

While Perry illustrates that reference to a criminal law matter should be avoided where that
matter is not associated with the harm, most councils wish to regulate the display and sale of
pornography in a manner that does not affect other media. This necessarily requires a definition
of pornography and non-prohibitory regulations related to its sale. Council must have a purpose
distinct from hindering the sale of pornography, such as attempting to limit access to children or
to facilitate consumer decisions over their own personal exposure to such media. The court will
likely allow municipalities to marginalize the sale of media that has certain sexual content where
it will not tolerate such marginalization of media because of political content, but any such bylaw
runs the risk of both being characterized as a collateral attempt to prohibit certain material on
moral grounds and contravening the Charter. For these reasons the scope of such regulation that
will be permitted by the court is likely very limited.
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I1l.  SKINNY DIPPING: NON-COMMERCIAL PUBLIC UNDRESS

The municipal power to impose conditions related to adult material for business licensing
purposes may also be used to regulate the business use of nudity. In Rio Hotel Ltd. v. New
Brunswick (Liquor Licensing Board), [1987] 2 S.C.R. 59, the Supreme Court of Canada upheld
provincial liquor licensing requirements that established nudity-related conditions on exotic
dancers in establishments where liquor was sold. There is similarly scope for municipalities to
impose business licensing conditions for businesses that provide body rubs and exotic dances.
This section, however, will discuss municipal attempts to regulate the dress of members of the
general public. The court has found that dress code requirements that define and prohibit a
municipal standard of nudity are beyond the powers of the municipality.

A. Criminal Law Regulation of Nudity

Penalizing a person for being nude in public is an attempt to avoid offence to public morals and
thus considered by the court to be a criminal law matter. The Criminal Code includes the offence
of nudity at section 174, which reads:

174. (1) Every one who, without lawful excuse,
@ is nude in a public place, or

(b) is nude and exposed to public view while on
private property, whether or not the property
is his own,

is guilty of an offence punishable on summary
conviction.

2 For the purposes of this section, a person is nude
who is so clad as to offend against public decency
or order.

3) No proceedings shall be commenced under this
section without the consent of the Attorney General.

Subsection 174(2) expands the definition of nude to include situations where a person is “so clad
as to offend against public decency or order”. This definition does not cause the mere exposure
of certain “private” body parts to trigger nudity if there is no consequent offence against public
decency or order, and leaves open the possibility that skimpy, but nonetheless private-part-
covering cladding may constitute nudity. The Supreme Court of Canada did rule in R. v. Verette,
[1978] 2 S.C.R. 838 that the court need not consider whether there is offence to public decency
if, and only if, a person is completely nude. As a consequence of this definition of nudity, a court
in Alberta concluded that when a person is charged for walking around an Edmonton park
wearing only sunglasses, socks and shoes, the Crown must prove that this offended against

YOUNG, ANDERSON



SMUT, SMOKING AND SKINNY DIPPING: AVOIDING “CRIMINAL” BYLAWS 11

public decency or order (R. v. Michels (1985), 175 A.R. 81 (Q.B.)). To determine whether there
was offence against public decency or order as required under s. 174(2) of the Criminal Code,
the court imposes the community standard of tolerance test, that is, does the exposure go beyond
what the community would tolerate others being exposed to on the basis of the degree of harm
that may flow from such exposure (R. v. Jacob (1996), 31 O.R. (3d) 350 (C.A.))? Even though
this test is not required where a person is wearing absolutely no clothing, the B.C. Crown
Counsel Policy Manual indicates that the Attorney General, in deciding whether to commence
proceedings, still contemplates some sort of community standard and is consequently adverse to
prosecuting nudity offences where the alleged offence occurred in an “isolated or secluded
location or in an area commonly known to be frequented by nude sunbathers.” This is likely
reflective of a current attitude, despite the rule in Verette, not to distinguish between those who
wear just sunglasses in public and those who wear nothing at all.

B. Municipal Bylaws that Define Nudity

The Criminal Code’s primarily subjective definition of nudity coupled with a requirement of the
Attorney General’s consent makes it difficult for the public and for police to identify when
criminal nudity has occurred. Furthermore, many people and their representative municipalities
would prefer that certain body parts be concealed in public regardless of other considerations.
Yet bylaws that seek to impose a more expansive definition of nudity and do not regulate
clothing for a municipal purpose are, in pith and substance, attempts to stiffen the criminal law.
Finding a municipal purpose, as the case law reveals, may be very difficult in most
circumstances.

A recent example of the improper regulation of nudity by municipalities was found in
Skinnydipper Services Inc. v. Surrey (City), 2007 BCSC 1625. In that case, a private group had
booked a City of Surrey pool for weekly nude swims. The general public did not see any of the
swimmers, as the windows were covered and only group members were allowed to attend.
Nonetheless, some ratepayers put pressure on the City to halt the skinnydippers’ use of a public
pool. The City’s staff subsequently cancelled the group’s rental permits, a decision that was
affirmed by the City’s council.

The group complained to the City, and the City cited a number of reasons why the group would
not be issued new rental permits. The three reasons primarily at issue before the court were that
the group members failed to wear “clean bathing attire” as required by a Provincial regulation
adopted under the Health Act, R.S.B.C. 1996, c. 179, that no municipal lifeguards were willing
to supervise the group, and that the City’s park, recreation and cultural facilities bylaw required
that:

No person shall enter or bathe in any water at any bathing beach or
in any swimming pool without being clothed in proper bathing
attire.

The court found that the health regulation was directed at requiring that worn attire be clean
rather than that attire be worn, as there was no evidence that a lack of bathing attire caused a
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health risk. The court also found that there were in fact lifeguards willing to supervise nude
swimmers. Finally, Williamson J. struck down the dress code requirement as being criminal law,
because it sought to stiffen the nudity provisions in the Criminal Code. The court came to this
conclusion because it found that the dress code did not require bathing attire because of health,
public safety or other municipal concerns, but, in pith and substance, required that bathers were
clothed. Even though the closed door activities of the skinny dippers were unlikely to result in
criminal prosecution, the municipality cannot use its bylaws to impose a stricter standard of
nudity so as to react to popular objection to the skinny dippers swims. Municipalities must
respect the application and enforcement of federal criminal law, even if does not always
prosecute the nudity to which the public objects.

The court also quashed a District of Maple Ridge dress code requirement in Maple Ridge
(District) v. Meyer, 2000 BCSC 902, because the bylaw sought to criminalize female
toplessness. The Meyer case involved a woman who on two occasions went topless at a
municipal pool. This behaviour offended numerous patrons also attending the public swim and
the District sought an injunction to prevent Ms. Meyer from attending the municipal pool topless.
The District argued that Ms. Meyer’s lack of dress was contrary to the District’s park bylaw,
which provided a dress code specifying how women’s breasts should be covered. Since the court
could not find a municipal purpose for this dress requirement and that the Criminal Code would
only penalize female toplessness if it offended against public decency or order, the District’s
strict prohibition of all female toplessness at its parks and pools was, in pith and substance, an
attempt to stiffen the prohibition on nudity beyond the District’s powers.

C. Conclusions on Municipal Regulation of Public Dress

The facts in Skinnydipper Services and Meyer indicate that many ratepayers have a different
standard of indecent exposure than what is provided for in the Criminal Code. The constitutional
division of powers prevents municipalities from providing a local standard of nudity. In such
cases where a person’s lack of attire is causing offence, but otherwise not impacting areas of
municipal concern such as health and public safety, the most the local government can do is to
rely on the police and the Attorney General to enforce the Criminal Code. Since the Criminal
Code may not prohibit the exposure objected to or the Attorney General may decline to proceed,
this result may be unsatisfying to some local governments or their ratepayers.

IV. CONCLUSION

Identifying when a provision of a municipal bylaw impermissibly brings that bylaw into the
criminal law domain is difficult, not least because the exclusively federal criminal law purpose
has not been clearly defined by the court. The best tactic for a municipality is to identify and
focus on the municipal purposes of the bylaw, purposes such as public health, safety and
protection of property. These purposes may be frustrated by criminal activity and as the cases
above show, municipal bylaws that increase fire safety, discourage crime and regulate businesses
are permissible despite relating to criminal law matters, because the bylaws do not stiffen,
supplement or replace the criminal law.
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Councils should be especially mindful of bylaws that seek to impose a moral standard backed by
a prohibition and a penalty, because such a bylaw is likely to be construed as criminal law.
Although municipalities may use regulations to facilitate public decisions to avoid subjectively
offensive material, a bylaw that, in pith and substance, defines and prohibits actions or matters
for moral reasons would likely invade the criminal law domain.
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